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in proportion to the capital invested by him. It is not allowed to
fix a lump sum amount for any one of the partners, or any rate
of profit tied up with his investment.®
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One RM contract entered into by the premier bank with a
Company during 2008-09 revealed that the Bank contributed 75 %
of the total RM investment. But the company, with only 25 %

investment, took 97.5 % of the musharakah profit giving only 2.5

% to the Bank, despite the fact that the ceiling rate agreed at that
time was 14.40 % (1.00% over the KIBOR of 13.40%)"*
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However, practically it may never happen as the provisional
profit as per the agreed profit ceiling is charged to the customer.
Claim for any loss is subject to availability of audited accounts
that is generally after a few months. Any client might hardly be
prepared to offer its books of accounts for scrutiny while it has
availed of the bank’s capital at so cheap rate. *?
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To give more weightage to their decision, they also referred to
the instructions of the State Bank vide BPD Circular No. 1 dated

January 21, 2004 that binds the banks in Pakistan to benchmark

all corporate lending, including the ‘Overdraft and Running
Finance’ with the KIBOR with spread as the parties may
mutually decide."'”
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This argument carries little weight because firstly, giving OD
Limit is the function of the conventional banks, not obligatory

for Islamic banks, and secondly, the Shari'ah rules cannot be
made subservient to the regulatory rules for the conventional

finance. Further the Circular allows some exemptions and the
Shari'ah Boards of the IBIs should have suggested to the State

Bank to allow exemption to Islamic banks as philosophy of

Islamic banking does not allow fixing the return rate in

musharakah as in case of debt.!*
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Tt has been decided thar the financing provided on the basis of

participatory  (Musharakah & Mudarabah) and Wakalah

(Agency) modes by the Islamic Banking Institutions (IBIs) shall
also be exempted from the requirement of using KIBOR as

benchmark rate."*”
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