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ABSTRACT

The Constitution of Pakistan calls for bringing all laws
into conformity with the injunctions of Islam as laid
down in the Holy Qur’an and Sunnah, but it does not
provide a definition of the "injunctions of Islam". The
Council  of Islamic Ideology, created by the
Constitution for the purpose of facilitating the
Parliament in this process has also avoided to provide
a clear definition of this term. This has led to
confusions, ambiguity and the use of mere discretion
in judging the Islamicity of laws. The Federal Shariat
Court, which has the power to nullify a law found
repugnant to the injunctions of Islam, also did not
attempt any definition. The problem is further
aggravated by the fact that neither the Council nor the
Court has laid down a sound legal theory for deriving
and interpreting the rules of Islamic law from the
Qur’an and Sunnah. The present paper highlights the
importance of having a sound and analytically
consistent legal theory for this purpose and argues that
in the absence of such a theory the Council and the
Court will never be able to perform their
constitutional duty of Islamizing the Pakistani legal
system. Picking and choosing hetween the opinions of
the jurists of various schools of Islamic law and mixing
these subjectively selected opinions with the alien
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principles borrowed from the Anglo-Saxon legal
tradition without a sound and elaborate legal theory
can only result in analytical inconsistencies.
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"The word Hudud (plural) is used in the Qur'an 10 times, 9 times in the

reaning of "limits" (set by God), and once in the meaning of ‘commands’.
Hudud or hadd in the Qur'an is not used in the meaning of punishment."
{Report, 137)
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“T'he use of this term in Iadith literature is not limited to the punishments
that later came to be known in figh as Hudud."(Ibid., 144)
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In Arabic language, the word Hadd is used in several different maan;ng, e

e
Q“ -

edge, border, extremity, terminus, limit. An associated meaning of edge a
limit is to prevent and forbid.[ ] Following the Qur'anic usage, it also came to
mean Divine ordinance. Later, probably influenced by Figh usage it also
acquired the meaning of punishment."(Ibid., 136)
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Nayazee, Theories of Islamic Law, 26-109
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Why was the crime of Haraba limited to offences against
property in the Hudood Ordinance? Is it the only crime against
God and the Prophet, or in modern parlance, against the society
and the state? The Qur'an (2: 279) describes practice of Riba as
violation of the injunctions of God and a war with God and His
Apostle... Why 1s this offence not classified as FHaraba? In the
Qur'anic verse about drinking, there are three other practices

(&t}
mentioned. Why ihﬁv are not counted as srimss?
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Bribery is forbidden in the Qur'an and it is known that the
Prophet and the Companions punished the offenders. But
bribery is not a crime of Hadd according to the jurists simply
because the jurists focus on the fact whether the punishment is
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