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to it.-Now, because of this liability, he is entitled to revenues

of the usurped property. So, he is exempted from the payment
of rent to the lessor. The only exception to this principle is
wagf property, or property belonging to an orphan. In case of

“such property, the revenues arising from it, will be, the
- entitlement of wagf, and orphan, respectively. The

administrator of wagf, for instance, cannot claim its revenues,

.in case of his becoming usurper, owing to violation of any

condition of wagf.

It is worthy to. note that the other jurists do not
acknowledge the rule of disentitlement of lessor to the rent, or
revenues of property, in case of its usurpation by the lessee,

-because it has serious implications for the owners of property. -
" The principle may encourage lessee to violate condition(s) of

lease, in order to avoid the payment of rent. The only liability

“of lessee in such cases, according to this principle, will be to

return the leased object to the owner. These jurists allow
combining rent and liability. They hold the usurper, lessee,
liable for damage to the object, besides they continue to hold
him liable for payment of agreed rent.”

It is worth noting that the Hanafi jurists themselves,

‘realize adverse consequences of the principle for lessors, so

they proposed that the lessee in such a situation, should pay
under equity (istibsan), customary rent (ujrat al-mithl) 1o the
lessor, although strict analogy defies it."

1 Nazanyyab al-Daman, op.cit. p. 219.
' Abi Muhammad Bin Ghinim, Majma‘al-damanat, p. 25.
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The liability (damin), both separately and jointly, i.e.
combined with capital, serves as a cause of entitlement to
profit. All the Muslim jurists, are unanimous that in sharikat
al-wujab (credit partnership), entitlement to profit in this
partnership, is based on liability (daman). The type of liability
involved in a credit partnership, is the liability for the price of
purchased goods, and is based upon the share of ownership in
the property purchased. Once something is purchased, it
becomes the asset of the partnership, and its value is based
upon its price. Thus, if the share of a partner is one-half, in the
purchased goeds, he is liable for half the price owed, for these
goods. He is therefore, entitled to half the profits. This shows
that the profit in this partnership corresponds with the
liability.

Maxim: Powet ¥ Olealty 3

Rent and Liability for Loss do not Coincide

This maxim is peculiar to Hanafi law. The maxim provides

that, in a leasing contract, when liability and risk in respect of

. leased object are shifted to the lessee, (i.e. he becomes liable for

" damage to the property), he is exempted from payment of
fent, because rent and liability do not coincide." For example,
a person hired a beast of burden and overloaded it, as a result,
the animal died. Now the lessee will pay compensation to the
owner. He will pay its value to him. However, he will not pay
rent for remaining period of lease. ‘

The Hanafi law exempts the lessee from payment of rent,
even in case where the animal has not died. The reason is that
by violating the terms of lease, the lessee has assumed status of
usurper, and transgressor, hence, lessee is liable for any damage

Y Sharh al-Qawa‘id al-Fighiyyah, op.cit. p. 363.
¥ Mawsii ‘at al-Qawa'id al-Fighiyyah, op.cit. vol. 1, p. 177.
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Maxim: Yol ,i Joalt of Uy Y 2 ey ¥
Nothing entitles a person to Profit save “Capital” or Labour or

- Liability

The maxim lays down principles regarding entitlement of a
person to profit. According to this principle, a person earns
profit, either by investing his capital, or labour, or the bearing
liability for loss. Capital, when combined with liability, and
risk, entitles a person to a legitimate profit. On this basis, the
profit earned by a merchant, in sale of his goods, and the rabb
al-mal (provider of finance), in Madarababh partnership is
legitimate profit, because it has resulted from capital and
liability - two major causes of entitlement to profit.

It is pertinent to note that Capital in monetary form per
se, is not allowed as a Halal factor of production in Islam. The
capital has to be converted into either land (assets, goods etc.),
or labour, in their broader definitions, before any return on it
becomes permissible. This means that Capital in monetary, or
currency form, is not to be treated as a tradable good, but only
as a medium of exchange. '

A Mudarib, manager, or entrepreneur is also entitled to
profit, on the basis of above principle. On the same basis,
Hanafi jurists allow, a large share of profit for one of the
partners, who contributes additional labour, or is more skillful
than the other, although all of them may have contributed
equal share of capital. According to other jurists, the profit
should be strictly in proportion to their share in investment."
According to Hanafi jurists, it is lawful that the capital of each
partner be equal, and yet the profit be shared unequally.

1 cAtlyyah °‘Adlin Ramadin, Mowusi'sh al-Qawaid al- qubzyyab

p-471.
2 Ibn Juzy, al- Qawanm al-Fighiyyab, p 284.
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The principle of benefit vis-3-vis liability operates in many
contracts and transactions. In loan transactions, for example,
the creditor does not share any risk and liability with the
debtor. The debtor alone bears all risks with regard to the
money borrowed. So, he alone is entitled to reap benefit from
it. Any agreement, whereby the creditor gets certain increase,
over and above the amount of loan, would be invalid, because
he earns a gain without taking any liability.

A landlord of a house is held entitled to rent of his house
in a hiring contract, on the same grounds, because he subjects
himself to many risks, including its destruction, damage and
depreciation in value.

Similarly, all profit that accrues to a partner in a
partnership contract, is attributable to this principle of
liability. Thus, any condition in a partnership contract, under
which one party is entitled to share profit only, while the
other party is made liable for the entire loss, is an invalid
condition, because it gives one party a benefit, against which,

he has borne no liability.

A custodian of deposit, who is liable to return the deposit,
is not entitled to take any benefit or profit from the deposit
even if the deposit has been invested. But, if, with the
" concurrence of the depositor, the custodian also takes
responsibility for sharing any possible losses, then the latter
may become entitled to any pre-agreed share of profit (in
percentage and not in absolute terms) from the investment.

10 Economic Relevance of Shari‘ab Maxims, op.cit. p. 44.
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rentals. In contrast, the custodian of deposit does not bear any
liability, for damage to the property, so he is also not allowed
to take any benefit arising from the property. It is worthy to
note that the principle of benefit versus liability, according to
majority viewpoint, does not apply to a case where a person
has usurped, or unlawfully appropriated, property of another
person. As such, the usurper cannot be held entitled to benefit
from the property, on account of his liability towards its real
owner. It only applies to cases, where a person took hold of a
thing as a guarantor {damin), with the permission and consent
of the owner. For example, if a person borrows money, or
purchases something, through a valid contract, now both, the
borrower and buyer, have assumed the status of damin. The
borrower guarantees its safe return to the lender. He alone
takes all risks in respect of the borrowed money. The buyer
also bears risk and liability of loss of purchased goods. This
liability and risk entitles, both the borrower and buyer, to
benefit from the property.

The maxim means that the one who incurs risk, and
liability of a thing, is enttled to its benefits against the
liability. The basis of this maxim is a Hadith of the Holy
Prophet (s.a.w.s) that a person purchased a slave, who stayed
with him for sometime. After using for some period, he
discovered a defect in the slave. He complained to the Holy
Prophet (s.a.w.s), who ordered his return to the owner. The
owner asked that the buyer has used his slave, so he should be
held liable to pay for the use. The Prophet (s.a.w.s) said:
“Benefit accompanies liability and risk™ meaning thereby that
this benefit is against rthe risk and liability that he has borne,
with regard to property, while in his custody, since if he had
died before being returned, it would have died as his property.

* Ibid. vol. 3, p. 780, Hadith No. 3510.
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the things for which a holder is held liable. This view is based
on a Hadith, narrated by Hadrat Safwan Ibn Umayyah, that
the Holy Prophet (s.a.w.s) borrowed armour from him on the
day of Hunain. He enquired about ‘its status. The Prophet
(s.a.w.s) said: “It is guaranteed (i.e. its return is guaranteed)”.’
Meaning that the borrower is under obligation to return it to
the owner, and pay compensation in case of destruction.
According to Maliki jurists, all such things which can be kept
hidden, are guaranteed things, such as cloth, ornaments etc.
but the things which cannot be concealed, such as animal and
property, will be considered trust.®

According to Shafi‘ jurists, the borrower of Griyab, will
be held liable, to compensate the loss only when he puts the
object to abnormal use.

Any object lying on a way (lugtah), is generally
considered trust. However, in order to make it a trust, it is
necessary that the finder should declare in front of witnesses,
that he picked it with the intention to return it, to its owner.

Maxim: "slly g1 3
Entitlement to profit depends upon liability for loss

A corollary of the principle of liability is that, a person, who
takes liability of a thing, is entitled to reap its benefit from it
against that liability, because “gain accompanies the liability for
loss” .} For instance, the lessor bears all risks in respect of leased
property. He takes liability of loss, or damage, to his property.
So he is also entitled to reap benefit from it in the form of

$ Aba Dawid, Swnan, Hadith no. 3564.

¢ Zuhayli, Nazariyyah al-Daman, p. 157.

? Sharh al-Qawa'id al-Fighiyyab, op.cit. p. 361.
$ Sunan Abi-Dawid, Hadith No. 3508.
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the transaction into an interest-based loan, when the capital
and the proceeds of investment are guaranteed”.’

Mt 1 1 39 o

The trustee, who exercises maximum care, will not be held
liable for damage. Or,

There is no indemnity on the custodian of deposit who does
not breach (the terms).

The maxim means that; a person who holds property of
another person, as trustee, such as a custodian of deposit,
agent, mudarib, lessee, will not be held liable for the
compensation of loss, as long as he has exercised due care, and
diligence, 1o keep the property safe. A custodian of deposit is
required to keep property of the owner in a safe place. But, if

he keeps it, in an unsafe place, or carries with him in a risky
journey, and as a result, the property is stolen, or destroyed,
he will be held liable for that. A leased property is also
considered trust, in the hand of lessee. He cannot put it to
abnormal use. Any abnormal use, by the lessee, will change his
status from trustee to usurper (ghasib), and consequently, he
will be called to compensate the loss. For example, if the lessee

* loads the hired animal with a burden more than reasonable, or

specified, which caused its death, he will be called to

compensate. /

As regards the loan of non-fungible things, or loans in
kind (‘Zriyab), there is a difference of opinion among the jurist,
as to whether it belongs to class of trust, or guarantee. The
Hanafi jurists regard it as a trust, so in case of destruction,
holder is not held liable. The Hanbali jurists regard it among

3 Ibid. Article 2/2/2, p. 59-60.
* AL-Figh al-Islami wa adillatubi, op.cit. vol. 5, p. 4022.
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Property of the seller, taken by a person with an
intention to purchase it, before the price is
mentioned to him.

Asset in the hands of lessee.

It is not permissible in Islamic law, to obtain a guarantee,
or security, or pledge against these objects. In Mudarabah and
Musharakah, however, a performance guarantee, to cover cases
of misconduct and negligence has been allowed by the modern
Figh Institutions. Articles 2/2/1 of AAOIFI's Shari‘ah
standards on guarantees explains this viewpoint in the
following words:

“It is not permissible to stipulate in trust (fiduciary)
contracts, e.g. agency that a personal guarantee, or
pledge of security, be produced, because, such a
stipulation is against the nature of trust, unless such a
stipulation is intended to cover cases of misconduct,
negligence, or breach of contract. The prohibition
against seeking a guarantee, in trust contracts, is more
stringent in musharakah and mudarabah contracts,
since it is not permitted to require from a manager,
in the mudarabab or the musharakah contracts, or an
investment agent, or one of the partners in these
contracts, to guarantee the capital, or to promise a
guaranteed profit. Moreover, it is not permissible
that these contracts be marketed, or operated, as a
guaranteed investment”.?

The Shari‘ah standards of AAOIFI also, do not allow to
combine agency, and personal guarantee, because “a guarantee
given by a party, as an agent, in respect of an investment, turns

? Shari‘ah Standard No. 5, Guarantees, Article 2/2/1, p. 59.
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instance, is lost, he is still responsible to return it to the
creditor. Thus, it stays at the risk of the borrower.

In contrast, yad al-amanah, refers to a situation, where, a
person takes hold of an object, not as an owner, but as an
agent of the owner, like custodian of deposit, lessee, agent,
partner in partnership business, mudarib, personal employee,
the administrator of wagf etc. The object, in the custody of
these people, is considered trust, and consequently, they are
not held liable for any injury to it, if it occurs without their
negligence and fault. :

These paired concepts of liability versus trust, and benefit
versus liability, have been incorporated in a number of legal
maxims. The following pages discuss maxims on the concept
of liability, and trust, and the benefits arising from liability.

Maxims: '\ dus’ ¥ cuu
Trustee is not liable to Guarantee the Trust
In the terminology of Islamic law, the objects held in fiduciary
capacity are called amanat, i.e. trusts. The Shari‘ah does not
allow guarantee for such objects. The holder of these objects
can not be held liable to pay compensation in case of their
destruction, without his negligence. As such, there is no
daman on the trustee, in relation to these things. The trust
objects, include the following: '

e  Deposits

e  Capital of Mudarabah with the Mudarib

e  Capital of Musharakab with a partner

e  Loans in kind (‘@riyab)

®  Property of the principal, with his agent

' Mawsiz‘at al-Qawa'id al-Fighiyyah, op.cit. vol. 2, p. 265.
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Liability (deman) Versus Trust
(amanab)

Dr. Muhammad Tahir Mansoorn

The liability of a person, in respect of an object, is established
on the basis of his relationship with the property, i.e. whether,
he holds it as a guarantor (damin), or as a trustee (amin). If he
holds it as a guarantor, then he is held liable for damage to the
~ object, while in his custody, but if he holds it as a trustee, then
he 1s not held liable for compensation, in case of any injury to
the object, unless, there is a breach of trust on his part. This
relationship of a contracting party, to the object, is called yad
al-daman and yad al-amanab - two expressions used to convey
 the meaning of guarantee and trust respectively. Yad al-daman
refers to a situation where a person takes hold of a thing, to
own it like a buyer, or, to unlawfully appropriate it like a
usurper. In both cases, the object moves into the risk and
liability of the holder. Thus, it is the buyer, who should alone
bear the risk and liability for loss of purchased goods. In the
same way, the usurper is liable to return, usurped object to its
owner, and in case of destruction, give its equivalent to him.

Similar to purchased goods, and usurped articles, in terms
of liability, are the goods held by a person, through irregular,
or void sale contracts. The holder in all such cases is liable for
damage to the goods of the owner. The amount of loan is also
the sole responsibility of the borrower. If the money, for
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