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and bad il rejected and disapproved by it For exampie, covering
private parts ol the body is a good practice “affirmed by the
Shari”alt 1t will always be rcgarded as a rule of the Shari“ah
which never accepts any change even if the custom of covering

the private part is changed in. some parts ol the world.

Nakedness is always regarded as a bad habit, and dressing
properly ‘is a good tradition. The second category compriscs
those types of traditions prevailing amoug the people which are
neither confirmed by the Shari™ah. nwor rejected. They are
considered as muhali (permissible). The fuqahd’ consider them
during the process of reaching the judgement, but they are not
binding. For example, Al-Shatbr discusses a practice that was
prevalent during his time in his arca; covering onc’s-head is a

custom of well-mannered people ‘in the Eastern “countrics. |l

relates that this is regarded as against manly virtue (nuru’aly.
Conversely, the custom in the'Bilad al-Maghrib (North-Western
Alrica) is the opposite. The ruling of the Sharali, therelore, is
different in both arcas. The barcheadedncss .is objectionable in
the LEastern countries which vilifies. the honourable record of
character (‘addlahy. but it is not so in the Bilad al-Maghrib.
Uncovering the head is not detrimental to the proper conduct of -
a person in North Africa.” It is worth mentioning here that al-
Shatibt, who was a scholar of the cighth century of lu}) ah, cites
examples of customs existing in his times.

Al-Shatibi. stands for a close relation bcl\vccn_ the
doctrines ol maslahah and “urf on one hand and maintains their
integration with the other sources of law on the other. He further
maintains that the preservatjon of public interest is inherent in
the pencral objectives of the Shari™ah. The preservation of the

live neeessities is based on this doctrine. Customs and traditions
~which arc helpful in achieving the common wellare of the

community arc included in masalih; they serve an. important
purpose of the Shari™ah.** )

“ALShatIbt, af-Muwafugar, sol. 2, 209-10.

“ {bid, 220-233, al-Azneh, "Istanuce Legal Theory and the Appropriation of Reality
w Istamic qu ", 200- ()l
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most authoritative legal argument in Milik's legal theory.*
‘ANal al-Fasi suggested that Malik looked upon the ‘amal of ahl
al-Madinah as a sure <criterion to follow ‘in those matters of law

upon which there had been difference among the fiugahd'. This .

hypotheses is supported by- *Umar "Fariiq :in his analysis of
Milik's terminology in al-Miwad > There are certain
differences . between ‘Urf and Malik’s doctrine of ‘amal. *Urf
does not command any spiritual authority \vl1|le ‘amal embadies
it, to Malik it is like a nass.

Traces of Maliki doctrine of ‘amal are found in the early

history of Islam. Al-Tabar7 states that the people differed on the

“issue of Khildfah after the murder of *Uthman. A group of the
Companions said that they would wait and observe what the
people of Madinah- did,"and then would follow them.”” “Alf b.
Abt Tilib is also reported to have said that the matter belonged
to the people of Madinah.™ Waki‘ mentions that Abi Bakr b.
Muhamniad b. Hazm (d. 177 A.H.) was the Qadi in Madinah.
Someone who was designated as amir, mentioned his difficulty

“in arriving at decisions when there was differences of opinion
among the fugahéd’' on a paricular issuc. Abii Bakr b. Hazm
advised. him that he should pronounce judgement according: to

the practice of the people of Madinah, if'it was available on that

particular issue ‘as their ‘amal was sound and valid.”

However, the later fugaha’, such as al-Shatibr and Ibn
Farhiin explicitly mention it an effective force-in the formation
of law. Al-Shatib1 (d. 790 A.I1.) discussing custom and usage of

the people, divides it into two catcgories: the [lirst class of

customs comprises those which are cither approved by the
Sharrah, or approved by the nass, or by other Shar‘iuh
evidence. These are discussed as rule of the Shariali, and not as
“customs. These customs arc geod if approved by the Shariah,

b, 380,

* Ihil. 382, :

T AN Tabard, Tarikh, vol. 4, 442,

™ Al-Tabari, Tarikh. vol. 4, 436,

W AVAkT, JAkhbdr al-Ondar. vol. 1, 14344,
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Coulson, dcveloped from the c.cnlrc of -Qairawan, and was
consistently in practice by the qadi®

Although all the major schools of j:qlu thought give
consideration to local customs, Imam' Malik and the Maliki
Jugaha™ who follow his legal principles, give exlensive role to
the practice of the people of Madinah in their legal theory. The
Maliki fugaha’ call it ‘amal of the people of Madinah, and it has
been so strong a source that it supersedes the hadith which is
transmitted by a single reporter. I othier words, the agreed upon
practice of the people of Madinah is a vu.ry strong source of law
which has the same force as that of ijma*** According to the
ana!ysns of Malik’s concept of ‘winal by Ahmad lasan, Malik
refers to 1luca..lypc.s of agrecd upon practices: the practice of the
people of Madinah musaqgat (sharc-cropping contract over the
lcasc of a plantation, dimited to one crop period) is allowed on
the basis of this. The sccond type is the pracfice of the scholars

_of Madinah. Malik regards the observation of six fasts during the

month of Shawwal as innovation since it was not practised by
the scholars of Madinah (ahl al-"ilm wa al-figh). The third
category is the practicc of political authoritics. Malik, for
ccxample, says, "And, what is agreed upon by the authoritics in
the past and present is that the taking oath wxll begin from the

“plaintiff."s3

‘Umar Farugq Abd Allah worked Lon‘prchcnswely in his
Ph.D. thesis on Malik’s concept of ‘amal 1 -which he dealt
scparately with local customs and usag,cs and the concept of
MaliK’s ‘amal of Ahl al-Madinah. According to his conclusion,
the custom of any nation is given duc consideration in
legislation.™ But the ‘amal of the people of Madinah is not

" like the customs of other people or countries; it is, in fact, the

TN Coulson. "Musiim Custom and Case Law", The world of Islam. Yol. 6. Nr.
1.2 (1959): 22. '

S ALBA, al-Minhaj, (Paris, l‘)7b) 142-43.

 Ahmad 1lasan, The Early Development, 167-70.

Abd Allah, .‘Huhl\ s Concept of “dmal, (Ph.D. thesis, Chicago Umvursnly 1978) ’
380.
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while entering into contract. The rule is applicable in a society
where the custom prevails that the merch'mts provide transport
upto the residences of buyers.**

Similarly, Muhammad al-Shaybint gives COHSlderaUOﬂ
to custom, as a source, p'lmcularly in international law. Some of
his words he speaks of ‘urfbecame very popular among fuqaha’.
They adopted them as legal maxims. For examples: "'Urfis
decisive"; "Evidence from custom is like the one from nass":
"What is known by ‘wrf is like the condition laid down by the
nass™, "A general statement may be specified by the evidence of
custom”; "The usage is decisive when there is no conirary
statement in the text"; and, "The usage is valid to particularise
a general rule"."” Tbn ‘Abidin repeats these maxims in his
work on ‘urf and ‘ddah,; Nashr al-'Arf fi Bina' ba'd al-Ahkam
‘ala al-"Urf. in which he deals with most of the fighi issues

based -on ‘wrf and ‘Gdah. Perhaps Tbn ‘Abidin was the first

1;!;111:117fd(/ﬂ; who discussed this subject exclusively. 1bn Nujaym,

another anaft fugih also discussed ‘wrf '\t length, but- he

followed al-Suvutt in style and methodolouy
The Maliki fuqald’ also accept custom and u%aﬂ,e as a
decisive authority. This is reflected in Maliki treatises, «/-

Muwatta’ al-Mudawwanah and Fath al-"AIT al-Malik (F. ath al--

‘Ali) is a collection of fatiwd accordm" to MalikT school of
thought, compiled by Muhammad Ahmad ‘Ullaysh) (d. 1299
ALK, The early Maliki scholars did not give conscious attention
to the admission and discussion of the legal role of custom and
usage.

The Malikis in North Western Africa (al-Maghrib)
applied ‘amal in a broad sense; they included ‘urf and ‘ddah of
all nations and areas. This concept of ‘amal, according to

* Al-SarakhsT, al-Mabsiar. vol. 12, 199,

“1amidullah, Muslim Couduct of State, 35, taken trom al-Shavbini. Sharh Sivar al- -

Kabir,.(1lyderabad) vol, 1, 194-198; vol. 2, 296; vol. 4. 16, 23-25,

* Ihn *Ahidin, Nashr al-"Arf 114-347, See al-Suyuti. al-Ashbih and Thn Nujaym, al-
Ashbih. .
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the original or literal meanings.” For example if a person

swears that he will not drink water, then drinks nabidh (dates or
raisins put into a skin of water and lelt for long for the water to
become swectened), he is not - dishonouring ‘his oath as,
according ‘to ‘urf, thc word water is not-applied to:nabidh, no
matter any amount ol watcr may have been included in it
The expenditures of the active partner (mudarib) when he travels
for busincss purposes, arc decided” according 1o the custom
prevailing, if it was not scttled by them both, the sleeping and
active partners (rabl wl-mal and mudarib), when the contract
was signed. *

The list is long containing suclh rules of figh where the
custom or usage has scrved as a source of law. The decisive role
of custom appcars, particulary in the chapter on sales (buyu’),
contract, representation and zacncy (wakulah), marriage, divorce,

. oath, sharcscropping contrac: (muzdra'ah) eic. detailed by the

Jugahd'** In the words of Schacht, a custom iy recognized as

a ‘restrictive’ clement in dispositions and contracts and as a
principle in interpreting declarations. He cites examples whereby
the contract of manufacture (istisnd’) and the hiring of ‘the
services ol a wet-purse are valid in so far as they are customary.
Objects of wagf were mostly immovable property, but moveable
thmgs such as books arc also accepted to be thus in so tar as
this is customary."

There arc occasions when Abu Hanifah gave up giyas
only in preference of ‘urf For instance, if a person buys a -
camcl-load of firc-wood, the merchant is responsible, by custom,
for transportation to the home of the buyer. The ¢iyds does not
allow such dcalings unless it was agreed upon by the parties

* bid. vol. 8, 135,

* 1bid. 180-88.

* [bid. vol. 22, 62-63.. ;

* See examples inal-Mahsar, vol. 8. 135-36: vol 12, 142-43: vol:17. 90; vol.18, 190

3
vol. 19, 39, 77, 78. ‘)3 10U, TIT7. 118 vol.22, 62-03: vol. 23; l‘S 36; vol. 24; 3¢ vol. 34,
19y,

7 Schachl, An Iulrmlmlmn 10 Isfumic qu (Oxford: Oxlord University Press, 1982)
02, 120, 1535,
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time of the contr'lct or commercml transaction.- The ‘urf that

‘came into bemg after the contract has no consideration.”® The

fuqaha’ have recognized custom which is general and universal,
not the ‘urf which belongs to a particular country or people.”
Although al-‘urf al-khass is generally disputed; we find that
while some of the fugahd '’ refused to consider it as authoritative,
others, ‘particularly Abil Yiisuf and some other Hanaf' Sfuqahd’
regarded it as authoritative." )

The fugaha’ of the Hanafi .and Malikt schools ofthought
in particular understood the social and political significance of

‘urf. They stressed it more than the fiqahd’ of other schools of .

thought. The fugaha ' of both these schools applied the doctrine
of istihsan and al-masdalih al-mursalah to accommodate proper
customs and usages, for-the interest of the people. Al-AmidT,
‘while' discussing the principles: of ‘wrf and ‘adah, refers
particularly to the Hanafi doctrine of istihsan which has often
been applied to endorse customs and conventions. He cites the
example of public baths where people go and take a bath. on
payment, according to prevailing custom, without mentioning
formally the exact amount of water, period.of time and even the
charges.. According to giyas, all these things should be decided

- before taking a bath in a public bath. All these conditions,

according to the Hanafi. fugahd’, are known by tradition and
custom. Therefore there is no need to describe them before
entering a public bath.’ Abd Hanifah is reported to have said
“that - ‘urf"determines and interprets the actual meanings of terms
commonly used in a society. However, a custom has no legal
eftect if there is a nass against a custom.”” The rules (ahkdm)
of oath are based on this prin¢iple of Abii Hanifan. The ‘urf
determines the mecaning of words used in oath-taking, and not

* 1bn Nujaym, al-Ashbéh, 1010; al-Suyiiti, al-Ashhah, 96.
™ AL-Suy@iti, al-Ashbdh, 92; tbn Nujaym, al-dAshbéh, 99.
“ Ibn Nujaym, al-Ashbah, 102-103; thn *Abidin, Nashr al-"Arf, 116,
4 ALAmidi, al-thkim, (Cairo: Matba'ah al-Ma'drif, 1332/1914, vol.4, 212.
2 ALSarakhsi, al-Mabsiis, vob. 9, 17.
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52. VIEWS OF THE FUQAHA®

The fuguha’ lully understood lhc nced for reconciling the
requirements ol space-time of the Shari"ah. They developed.

~ claborate methods ol ijtihad hat provided a vast scope of

Mexibility within the normative framework provided by Islam.
As a result jjrihad acted as a mechamism for generating
continuous progress and dcvulopmcnl in all spheres of life. 1t
was, nevertheless, a development that arose in order to cope with -

{the circumstances and emphasized the fact that Islam crcourages

development  and  progress, and discourages inertia  and
stagnation. o -

The fugahda applicd ‘urf and ‘ddali as guiding principles
to scttle legal issucs. They were not considered to be original
sources ‘of law, but were considered secondary ones to provide -
a natural source. The fugaha' regarded them as subsidiary
sources which could be applied only when the original sources
were silent on any matter.

The term ‘urf has been defined by the /uqaha as a
reeurring practice which is established among the people and is
acceptable 'to the people of sound nature (al-rabd’i' ai-
salimah).™ The fugaha® use different words for the similar
meanings such as ‘urf, ‘aduli, ta’amul ** and ‘amal >

The fugahd” prescribed some conditions to be fulfilled

~ for the consideration of ‘urf. The first condition is that the ‘wrf

should not be against or violate any nass. For instance, usury or
the drinking of wine, cven if they become very common in a
socicty, can never be lawful. The fuguhd ™ do not consider such
‘urf for the formulation of rules.”” The ‘wrf should exist at the

Y tbn Nujoym, al-cAshbah wal-al-Naza ', 93.

Y ALShatibi, al-Muwdfagai. vob.2, 211-15, 225, 226; al-Suydli. al-ashbdh, 91 foi
Nujaym, al-Ashbdh, 92-93. ton Farhin, Tabsirat al-1ukkam. (on the margin nl“lJ.l"lnysh.
Lath al-"Ali al-Malik) (Cairo: ‘Mu.\_'gal?l al-Babi. 1378/1958) vol. 2. 37,

“ARBUKharm, Sahi, vol. 1. part 3. 103, The fugaha’ do not use the word Stnnah
when they discuss ‘wrf as a principle as the Sunneh came W be used exclusively for Lhe
practice of the Prophet (p.buh). -

Y Al-Sarakhsi. wl-Mabsii vol 9. 17: vol. 230 18: 1y “Abidin, Nashe al-"tef, 115,
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Aba Hilal al-*Askarf (d. 295 A.H.) mentions a custom of

the Jahili” times that was adopted by the Khulafd® as it was
~useful for the people at that time. He describes how the Arabs
in Jahiliyyah uvsed to it a firc at Muzdalifah, the ceremonial
station east of Makkalh, during the rites of [{ujj. The object of
this tradition, according to al-Qalgashandi, was to direct the
people (pilgrims) who procceded from al-‘Arafah to the right
way towards Muzdalifah. This custom was upheld by the

Rashidiin Khidafi® and even after. them it continued for a long

time.”® This was a good way to guide the people to their
destination. The Prophet (p.b.u.h.) and the Rashidiin Khulafa',
~ therefore, allowed it to continue.” The custom of lighting the
torch-fire at Muzdalifah was not important from a strict Shari ah
point of view. However, it exemplified the idea that public
interest was important even in the observance of purcly religious
- rites. 1t was the very idea behind the adoption of this custom.

Similarly, the scasonal markets held by the Arabs during
the davs of llajj continued in the early Islamic period. Some
Companions themselves stopped trading with those tredditional
markets because of their association with Jahili custom. The
verse was revealed to the Prophet, (p.l.u.h.) "It is not an offence
“for you to seek (by trading) the bounty of vour Lord" which
made it clear thaf there was ‘nothing wrong with trade and the
'seasonal markets, even “if they are pmcnsed during the days of
Hajj.? “The trade carried out’ at the markets of ‘Ukaz,
Majannah and Dhii al-Majaz had tremendous economic
significance and was a great means to-increase to the prosperity
‘of the people. There was. therefore, -no reason to forsake such a
useful custom. Islam, on the contrary, encouraged trade, and.
merchandise, hence it upheld thesé¢ practices.

YAl Askarl, Kitgh al-Awa il 28: :}I-Q:\lqn\’hnndf. Subiy al-Asha. ¢ Cairo: oals
Mu’assasah al-Misriy¥ah-al-" Ammal, 1383/1963. vol. 1. 409, -

T Qurtan. 20 198: alTabarf, Tafiir, vol. 2, T64-66; al-Qurte 1. Tafsiv, vol.2, 413; ab
Bukhart, Saiil vol. opart 3, 82,
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rules of qasamah and the payment of blood-money. He,

‘introduced the divan system; imposed the blood-moncy on the

people sharing in the diwan- in which the murderer had been
registered.?*

‘Ushir was anolher traditional tax which was; practised
in dar al-harb. Abi Yisuf relates that Abd Miisa al-Ash‘art
wrote to ‘Umar that the Muslim merchants travelling to dar al-
harb, are charged taxes there. ‘Umar directed him to collect tax

_from the merchants of dar al-harb coming to Dar al-Islam.®

The merchants of Manbij were interested in finding a market for
their merchandisc in Islamic territory. They sought permission
of ‘Umar and offered that if allowed they would pay -‘ushur.
‘Umar consulted the Companions on this issue and they agreed
to the proposal of the merchants of Manbij. They recommended
to ‘Umar to cnforce the rule of ‘ushar. ‘Umar permitted their
merchants and appointed Ziyad b. Hudayr al-Asadi as ‘ushar
collector in lraq and Syria.® * Thus, ‘Umar introduced this
persiait custom for the first time in Islamic territory. . -

~ Diwan or public registries were also introduced
according lo the Persian tradition. Al-Mawardi states that when
‘Umar received large amount by way of sadagat from Bahrayn,
he consulted the Companions on the management '_of such-
wealth. The person who was well aware of the Persian diwan
system explained to ‘Umar how the Persians administered their

_wealth. According to a’ report, the person who gave this proposal -

to ‘Umar, was Hurmuzan, the-Persian. Khilid b. al-Walid aiso
mentioned his observations about what he saw in Syria, where
apparently the diwdn systeln was also organized by the
Byzantine rulers. ‘Umar approved these proposals and.
estabhshcd the diwdn system in Madinah.”

# Al-Sarakhsi, ul-Mabsut vol.26, llO lon al-Humiam, Sharh Fath al-Qudir, vol. 8, X
402-03, .

¥ Abd Yasuf, ul-l\haruj 145446, Ynhyn b. Adam, al- l\hul‘u_] 125-126.
¥-Abd Yasuf, al-Khardj, 146. .
Y Al-Mawardi, al-Ahkdm al-Sultaniyyah, 199-200.
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with the precept that the rules are changed when ‘urfis changed.
or when the ‘urf is decisive.” ‘

We also have evidence that the Réshidin Khulafd' not
only used local customs .and traditions as bases for the
formulation of rules, but also adopted the useful customs of .
other communities. The introduction of ‘ushiir and diwan
systems are' good examples of utilizing the ‘urf of foreign
people. Most Islamic ‘sources agree that ‘Umar was the first
Khalifah who introduced the system of kharaj in Islam.™
Before ‘Umar, there was no kharaj in the sense of land tax as it
has been discussed by the fugaha' of the medieval period. The
kharaj as-land tax was the custom of the Persmns and
Romans.” Tabataba’t mentions from various [slamic sources
that the pattern of land tax followed by the Khulafi' in the
eastern provinces was generally that of the Sasanids. Morony
says that the Sasanian financial bureau like diwan al-kharaj and
diwdan al-nafagat were maintained in Iraq after the conquest.”
Abi ‘Ubayd also relates that during the times of the Rdshidin
Khulafa™ the people. of the conquered lands were allowed to live
in their own territories and to lead their lives according to their
own faith and traditions.* _

The practice of qasamah was also a jahili custom which
was adopted by .the early Khulafi’.”’ 1t was paid by the
‘agilah (male ‘members of the tribe) of a murderer in the times
of the Prophet and of Abu Bakr. However, ‘Umar changed the -

7 AL-Qarifi, al-Furiig, (Beirut: *Alam al-Kutub, n.d.) vol.3, 288; Ibn *Abidin, Nashr -
al-"Arf (in Majmu® Rasa’il. {(Lahore: Suhail Academy, 1396/1976) I20,|22.' 125;
Majallah al-Ahkam al-"Adliyvah (Civil- Law -of Ottomon Caliphate, article 39).

T AbG Yasul, al-Khardj, 26, 28, 30; Ibn Sallam, al-dmwd . 59-60.

* Qudamah b. Jafar, ol-Khardj. (Irdq: Dar al-Rashid, 1981) 8; Yahyi b, Adam, al-
Kharaj, 7-8; 1le mentions. that the Nahdt were subjugated by the Persians to whom they
paid Khardj. :

¥ 1LM. Tabitaba'i, Khardj in Islamic Law, (London, 1983) 28-29; M.G. Morony,
Irdq After the Muslim Conguest, (Princeton, 1984) 51-52.

* Ibn Saltam, al-Amwal, 102, .

! Al-Askarf, Abii al-Mild), Kirgb al-Aud'il, (al-Madinat  al-Munawwarah,
1385/1966) 36-37; al-Sarakhst, al-Mabsiy, vol.26, 107-100; al-*Ayni, "Umdah, vol.24,
39; thn Hajar, Falh vol, 13, 259; nl Shawkini, Nayl, vol.7, 183-85.
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of cows (uhl wl-buqgar), and two hundred “dresses for the people

“dealing in dresses (bl al-hutlaly.™

Before ‘Umar, during the times ol the Prophet (p.b.u.h.)
and Abid Bakr, blood-moncy was paid only in the form of
camels, according to the custom existing at that time. However,
at the tinic of *Umar, in towns where socicly was rather
urbanised, people started using gold or silver coins as their
currency in conmmercial dealings. ‘Umar observed this change of ’
custom which took placc in towns and cities, he, therefore,

“amended the rule with regard to blood-money accordingly. In

rural arcas the bedouin traditions remained the same as were at
the times of the Prophet (p.b.u.h.) and Abi Bakr. ‘Umar, having
regard for their customs, did not change their rules of payment
of the blood-moncy.

Abd Hantfah says that ‘Umar first f\cd blood-money
payable in five things, as we have discussed above, because
these were regarded as their, wealth (amwal). But when ‘Umar
introduced the divan system and prescribed stipends for the

" people from the hayr- al-mdal (ireasury), he made the blood-

money payable in thé form of dirham, dinir and camels.? It
appears from the description of Abua Hanifah that the change in
custom took place alter the great conquest during ‘Umar’s
period, when he instituted -the .bayt al-mal and diwan systems.

He then fixed blood-money payable in gold, silver and camels

as, according to Aba Hanifah, they emerged as the real wealth

of the people. This -is a very clear example of ‘Umar’s

consideration of ‘urf and ‘ddah.
The Hanaft and Malikt fugaha’ might have taken the
idca of using ‘wrf as a guiding principle for legislation together

‘s

¥ Al-Shaybint, al-Asf, vol. 4. 451-32, There is a variation in amount of dirham in

_both reports related by Malik and al-Shaybani. Malik's report telis twelve thousand

dirliams and at-Shaybani mentions it ten thousand. The latter scems to be mdre accurale
as the proportional relation between dirham and dinar was of one o ten. Yhe fugahd’
describe it in the chapter on Zakah that the nisab for zakah is twenly dinars of two
hundred dirbams. See 1bn Qudamab, al-Mughni, vol. 7, 760.

I Al-Shaybani, al-Asl, vold, 452,

ﬁaﬂtg@dug&r@f;W\:gwdj\wJ Ll Ju e




sretre i Yesirrr ﬂldlr/_f u'uwjf 44@ , Jur!,ﬁ.fféf%u‘,“

Imam Malik- narrates some of the Judgements of Um'lr
based on, ‘urf. For example, ‘Umar’s decision regarding blood-
money was based on the prevailing. custom. He. made a
distinction between the people who used gold and those who
used silver as their currency. He imposed blood-money in dinars
which was estimated equal to one thousand dinars on the people

who used gold, and in the form of dirhams (silver coin), which ¥

was reckoned twelve thousand dirhams, on the peoplé who used
silver in their dealings. Dinar and dirham were both in practice
~among the people of urban areas. The coins might have been
mouided in some neighbouring country. The persian coins might
have also been in use. The Arabs called gold coin as dinar and
silver coin as dirham. Dirham and dinar are often referred to in
fighi literature as well as in early hadiih literature.'® According
to Malik it was the tradition of the Syrians and Egyptians to use
gold in their commercial transactions, while the Iraqis used
silver in their dealings and trade. These people might have been
influenced by the traditions of the Persian and Byzantines. Imam °
Malik, while discussing the practice and decisions of .‘Umar,
generalizes the rule on.the basis of custom; that in respect of the
people of the cities who used gold or silver as their currency,
blood-money was to be accepted from them only in the form of
gold or silver. However, from the people of rural areas whose
real wealth was in the form of camels, payment in camels as
blood-money was fixed.” Muhammad al-Shaybani reports this
practice more clearly. According to his account, ‘Umar laid
down, as blood-money, cne hundred camels for the people of
camels (ahl al-ibil), ten thousand dirhams for the people of
silver (ahl al-wariq) and one thousand dindrs for the people of
gold ‘ahl al-dhahab);, two thousand sheep (of one year) for the
people of sheep (ahl al-shar), two hundred cows for the p=ople

™ Abii Dawidid, Sunan, vol, 2, 277-78, 292-93; al-Tirmidhi, Sunan, lladith No, 650;
thn Majah, Sunan, Hadith. No. 1830; Nasd't, Sunan, HNadith. No. 2593; Ahmad b,
Hanbal, Musnad, vol. 1, 53, 101; vol. 2, 90, 180-200: :

" Malik, al-Muwarta’, vol, 2, IRL.
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*Abd al-‘Aziz, according to Abti ‘Ubayd, ecmployed Yazid b. Abi
Malik al-Dimishqi and al-Harith b. Yamjud al-Ash*ari to teach
the people of rural arcas. ‘Umar b. al-Khattab cmployed thirty
teachers of thc Qurfan in Madinah and fixed their moathly
remunerations.'"  Thus, we find a gradual development [rom
custom to legal institution. The fuqulm discussed the rules and

; rcg,ulatlons_ regarding ijaruh, and described lawflul and unlawful

forms of it.'* -
' Al-Mudarabah was another customary contract in the
sphere of commercial transactions. The Rashidun Kl:ulufa' not

~only regarded it as lawful but also used it to run, their

partnership cntcrprlscs Imam al-Shafi‘t relates that ‘Umar b. al-
Khattab preferred the practice of investing orphans’ wealth in

' mudarabah.® ‘Al b. Abi Tilib is "also reportcd to have

invested orphans’ property in muddrabah.'*  Both Khulafd
considered ‘it a better way of management of orphans’ wealth.
Pcrhaps on the basis of this practice of the Rashidin, Tbrahim al-
Nakha‘i recommends the guardians (wasi) of orphans 1o invest
their wealth in Mudarabah or in some other profitable

© business.”s ‘Uthman b. ‘Affan, an cxpericnced trader, had

entered into a Mudarabuh agreement with ‘Abd Allah b. ‘Ali.
Another prominent Companion, ‘Abd -Allah b. Mas‘id, is .
reported to have entered into a contract of Muddrabul with Zayd
b. Khulaydah.® The fuguha’' developed muddrabali from a
customary traditional sale into a legally delined institution, and
discussed all terms and conditions relating {o its dlﬂucnt
branches.” - T : .

' tbn Salldm, al-Admseal, 243-44; 1bn Liazm, al-¥ithalla, vol.8. 195.

" Sahndn, al-Mudawwanah, vold, Sce Kitab. al-lidrah. 4()2 i\) al-Sarakhsi, af-
Mubsii, vol.15, 74-184.

B AIShET'T, al-Unin, vol.7, 108; al-Surakhst, a/-ll/ulz.sur vol. 22, 18.
M ALShAl al-Umim. vol.7. 20,
. ¥ Ibid. 19.
* thid. 108,
7 Al-Shaty al-Umm (U\ al-muddrabal); al-Sarakhsi; al-Mabsit, (Ch. al-

. Mudurabah) alsu lbn Qudamah, /- ‘/HLIIIH
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and raisins.® “The- transaction of‘ snlnm salc was q’lnctloned on
the basis of ‘urf. The fugaha'’, howevcr (hf' fer in the (Ietmlﬁ and
different types of tranﬁactlons., R :

Hiring and renting had also been an nncwnt custom
which was also practised by Abii Bakr and ‘Umar® Waki®
mentions that ‘Umar hired a horse on the condition that one of ?
his iriends would also ride. The owner demanded compensation
for the damagé when the horse was injured ‘Umar asked to
wominate somecne as hakam (arbitrator) who would settle the
case between them. oo v

Referring the. disputes to hakams for arbitration - is
another example of retaining customs. In-Jahiliyvah it was a
common practice that the people used to refer their disputes to
hakams who were trusted by the peopic. The hakams had no
authority to implement their decisions. Both parties, however,
were morally bound to accept them. This traditional judicial
practice was also maintained. by the Rashidim Kindafid®. ‘Umar
himself asked the person from whom he had hired the horse to
suggest someone as hakam to decide the matter. The person
proposed the name of Shurayh to be the lrakam between them.
‘Umar agreed 'with him. Shurayh asked ‘Umar to pay the
damage to the owner of the horse.” The historical record shows
that the Prophet and Abii Bakr hired a guide to lead thém on the
way to Madinah, during the Migration."" During the time of -
““Umar, ijarah (hiring)-was very common; people used-to hirc
homes, lands and animals for travelling, and they hired skilled
people also to get the articles manufactured for them. ‘Umar b.

¢ Qadi Zadah. Nwd'ii al-Afkar, (wilh thn al-tlumam, Sharh Fath al-Qadir
(Maktabah, R.lslndw.lh Pakistan. 1985) vod. 5, 32.), v '

T ibn at-llemam, Sharlt F Fath al-Qadir, vnl. 3. 327 and Qadi Zadah, Nata'ij, vol. §,
324): Ibn Lazm, al-Mulialla (Cairo: Maktabah al-Jumhuriyyah, 1387/1967) vol. 10, 55-
59 (aticle 1819). - - . . '

* Al-Shawkani, ’\’m"/ vol. 6, 35; tbn Qudamah, al-Aughni, vol. §, 397,

Y Waki®, Akhbir al-Quddr, vol.2, 189 (this was helore Shurayh was 'lppomled as
_Judge). ~ Q‘
" Bul'\'hz'er, Sahih, vnl.l, part 3,~116; Ihn Ilajar, .Far/j, vol.5, 349-50; al-‘Ayni,

‘Umdat al-Qari (Beirut: Dar !hy:'l; al-Turdth, n.d). vol, 12, 8087, .
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were regarded as kayli (what is mcasured by scale of capacity),

and gold and silver were considered wazni' (what is measured by

weight). The same custom and usage were lollowed in
: commcrcial transactions madc by the I’rophet and the Rashidimn
£\ Khulafa'.! The fugahd’ later based many rules of zakah (poor-
duc), suadugat (charity) and /\a/faral (expiations), in figh
litcrature, on customary practice of measurement by the Prophet
and the Rashidin Khulafa ? Similarly, there were scveral
categorics of commercial transactions (buyi’) that were prevalent
in the peninsula of Arabia. Many ‘of these were retained in
practicc during the Kashidun times. Only those transactions were
prohibited which dealt with usury or which involved an clement
of risk (gharar) for citlicr party. Other transactions remained in
practice as they were. Bay* al-salum, for example, was practised
by the pcoplc. ol Madinah, according to al-Bukhari, before the
h/jrah and it continued throughout. the Rashidin - period.
However, ‘Umar forbade the practice, of salam in the sale of
fruits that had not yct appeared on trees. *“Ali, the fourth
Khalifah is reported to have personally practised al-salam. He
sold his camel, ‘Usaylir, with twenty camels o be paid after a
cartam pcnod as was agreed upon by both partics. “Abd Allah
b. “Umar is also reported to have made dealings in animals by
way of salam.® Qadi Ziadah records on the authority of ‘Abd
Allah b. Abt Awla that sale ol salum was ir practice in the
times of the Prophict; Abu Bakr, and of *Umar. Pcople used to
enter into the contract of salam for selling wheat, tarley, dates

CALDérimi, Sunan. vol. 2, 257: there is mention of Wd/L.lll who were professionals, see al-

Darimii, Suna, vol. 2. 260: Alwmad b. Hanbal, Musnad! vol. 3, 310.
* See relevant chapters i MAlik, al-Muwarnia” and Sahnin, al-Mudawwanah; al-

Shalt'y, ak-Gnun; al-Shavbani, al-Jami’! (Beirut: l)a]r Ihyd" al-Turath ul-‘_/\rabi, 1399

ALY al-Sarakhsi, al-Mabsir, ‘
) * Bukhari, Sahily. vol 1, |)dl’l 3, 0 Ismail b, Ydhya al-Muzni, al-Mukhtasar, 90,
, - ibn Llajar, Fadh, vol. 5, 338-39 ("Umar proliibited it because there was risk, the
buyer might suffer a lo.ss).

S Al-Sarakhsi, al-Mabsiit, vol. 12, 122; Malik, w/-Muwarta® (Cairo: Mustala al-Babi
al-llalabt, 1370/1951) Vol. 2, 69: ul-Mudawwanah (Baghdad: Matbaah al-Muthanni,
1970). .
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CONSIDRATION OF URF

By: Dr. Muhammad Yousuf Faruqi

51  JUDGEMENTS OF THE KHULAFA'

‘Urf and ‘adah have constituted a very ancient and important
source of law. The Arabs did not possess any written document
or seript. It was their customs and traditions. that regulated their
social systems. According to the available historical account, the
Rashidin Khulafa’ retained many customs and traditions which
~ existed in society. Not only this, we find evidence that the
Khulafa' adopted some useful customs of other people and
introduced them to the Islamic society. By doing so the
“Rashidim Khulafa® followed the practice of the Prophet who
himself acknowledged some of the Jaluili customs which were
not incompa:ible with the letter and spirit of the Revelation.
When Islam was promulgated by the Prophet (p.b.u.h.)) in
‘Arabia, different customs and traditions prevailed there. The
Arabs  mostly worshipped idols, and, therefore,. many of their
customs reflected their idolatrous attitudes. However, at the same
time, religious teachings, part cularly the remnants of the legacy
of Prophet Ibrahim (p.b.u.h.) 4lso influenced the socio-religious
activities of the Arabs. They oractised some of the traditions of
Prophet Ibrahim (p.b.u.h.) pertaining to- religious rites.
Ceremonies related to the Ka'bah and the rite of circumcision,
for example; reflect [brahim’s conspicuous , infliience on the

Jahilr society of Arabia. This, in fact, provided the basis for the

establishment of social traditions.

During the period of the Rdashidiin Khulaf@’, many Arab
customs continued to be practised in ‘Islamic society. TFor
instance, grain, wheat, barley, etc., according to Arab customs,
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