ol F Yoot riis i xS S5 35

u_duh_dlmla}.ﬂ.s..\_uu D‘JAJMJALJAA}UJJJ;WJ}LA& Yj
u:._,.....]l‘as;llusg’l&u
LLGEETT Jan 355505 u—bm\” ‘,_,,)g, Jseos e Jaall 1 05 5
T T g waaS Loy g o gepubll oSall SlS) Aays e Gitaye e
O ol Bl el e AL oyl Bls] I 1gis ol
e LY Mx@uwmmwbyu‘u,?u\”.«..;L,,
e el ope U lae 5 A1 L3 Glebwm)ﬂﬂeL&;\Jl
L‘J:.J;uu‘u_;_.t;ﬂlm}diludﬂw E_"Jbu.zhwuc)m?&xu
3o 90ma 3,55 andie o, 5h3 36 ligly Mldltﬂlmwdhwhly
gtlls Jaall sl o] e Lol (i gall susad U plas
umjnggyéxds&deuJJ@wmm1wiu,simJ
’uuL..JU_Lcl}m‘ﬂliwuj.ugﬁ.ﬂ&i;liu}u‘;nmuludh_u}dhm
rplaadl Ja¥l Jaallfin
MU..JJ‘LAJ)-J!‘L&L&_CJM‘JL&M‘“JB—A”QMM;_QK&
Ome 02 o0 Tia g pped S ¢ LLSAYI Bl laeaia¥ 2 I Sl
P 32Y Jeal sl oy i 3 N Lala {ons Jsua¥i 0t (o Jual JSI 3]
Uy iale 13] Lo 5 oo (5 5000 @,uldmyscs)_ug,m‘mw
Al Ul alad ol 50 Lok 65038 iy bLaa¥ly 3l Uy Gl
b LS Ol el s0me pad B sl 3 oS o e LI
st Y!gLSAAulS‘}ILLu;Y!waqJSJlJ‘ALLAl:muuﬁdl

LYoy J_,..aYI’..Lpu.éw_,J:,r— Y/ Jpmo ¥ & Lo~y

) .A/e ,J_,..aYI'..Lp‘__,;':;,a,—T

VoY Jpo VI gin laansla s VoT [ Jpuo VI & LiS—y

YUY oVl ale 5 pugya-o RS 4274 QR =N\ PV U Y
B .n'o/\' ,i&.u-d.ilu_,.al—‘\

We dstead§2_ 28 J"’clt/f{rw’ I ALeat oo ot pASTH Jlast o



it F Lo S AT Su15 5235

Nl (s st sl Lopall (o sl o 5 LS - il oSy )

Bl aball any sl 3 LS L £l 3l plaaloal 131 Jlioy
LB USSE o) gl Lo i sleall e oSSl (pa all el 33801 JUiog
ol b S 1 e gllly Tna) Doy G180 Sy 23
Jail 5h el e il 1S Ja g o5 il 5l Lok 1l Jlhos Lago

el Lo o) syl il b Jpon o Eola¥] 50200 0] 230
Jbuﬁam&mﬁﬁj‘}i@m&MI
u)Uo\ 2 olyall g2 - Gaoa - cu.al JoW 5 il waad) aall &)
' Y“—wﬂ O34 O

el Gaslins e Uilians  seall] 138 any rouns) colanaionll 31— o

ailas s laaly e OIS |..u..4;.;_~..\|

bl e Joadl GULY kS 35 sl nall 38 55 LK,

s ool oS 0IS (gl - LU LU b o1 56 et il 2
el ady degllialy Jid ‘;.,\.c. Ulal Lidiad) ULalS T il Jea¥U byl
e ary i lll Ja¥I G uund_‘_m&u_‘.wsﬂdmuw
s 3y alSiall ol u.;d_“s,g,s Ja¥ sa Ll o taet Y Fablay
Yl ol adido 5Y ellay * SVl il o)

Agath SE Bagae Slapmly laall Juo¥l 25 -

Soaall sat g 5 ! Jeo o g Y1

BW Jhosl b B ¥ laiat ) yaall Jua¥T (o o galiall Gl b Jla

o L - Jea¥) sl — aanm s B 50 Jea¥1 b Lsloa¥) el 205V

NV g Wi YUY il idl] Jpoa ¥ Y1 g V1150
VY] O el il Llell ¥ L1 IV gy =X
' AYY/ Jyo Y ld Nt g Y Lt
' Y/ S Y OV Ra e

L4

oy L b ) U L3S WS JF K kb zn G2



oI E R a5 [ i §rch S5 Je 55 5

Sl Ujie LoV DA o e Jpemall w5 sl 5 0l \,s;n J5ud

U,u‘_,]l'
d_u‘eja_luu).ht]n;u;wdsn LG.LJJ |u_\;bJL6.Ia”4JLL‘>LaL'|JL\A_’
s wl‘,lld)wu)bUnJ!AJLéklldmt<Ju

Jra ¥ e Y35 s 468 b oWt 5 L3haY! el &) Wi
e cia WS 0 iy il %@Y:"Mlgﬁ.ﬂ:}gw@y!u;‘
1Al ooVl ol e 16 Gl Jandl (s3adl a3l fosidl Jpeman
sl g g5hal ol ool 51 il s wlasal el
Jro ¥l il ¥ 5ie a5 5 a1 b 5L b 3] umﬁgs
ool G 38 S5 15 bl e B ol TLABISH S o 0 U3
XL O EUNE PO RN b SO LSy Jsraall b Sl Lylpal
b LA eleg 3 Jan3 Mio palall 5Ll oSl 5 s cilpa ¥l Jua¥)
' Ly Erebso a3l JLA 41 ua 5 anil gl 3Lkl
ol g 3] el loesiea¥l 31 5l 1 ol gelay
oSl s Jg¥! b Jhialt o usa AW Gl g il VT a3l e Al
o 5 e S 5 5l B G b gailall a e JEally gl
s Lol oo 38 2y GBI Gu SIS s Ol 58 ale J3nally Joa¥!
RS
L\g__;Lc‘g—}Ua)UZ.@_ijiu_,ml b_uu_;Lu.H °Mu-°u‘-‘-°dsul°w
Bl pa¥H SI b gty s c—*b
sty Siall Jea¥ I e st

Moo/ Sl w B QI bl S0Vl ol 5 g j3.\ V0 sy ¥l ple & pous-
Blall Jpo Yl ol 3 oy y3 NN Iyl ol & Lopomy EAVNE N8 Jpuo YT L145-Y
YNIY 5 V0L /T Sy Y1 rloaa =t AV ] S a2

s:‘z(d"ciuinr@j(u)_u{;ufcfﬁfﬂz;,jrué_ Y



et F te P p FA U2 4ANY S5

-‘-m\;uw‘,::umdm’\;mg

J_,b,uu_.a,,mu,my‘,xuww;y\u o 13 Lo s da !
uu‘bbuw‘dux&)u‘ss.:‘i_\lcg.u)_ubétcj‘\_\mbﬂuw
be‘wthl‘\PybdMlbﬂdJ@y‘w{j L;:.)..HLAS:.A_&
«_,JL,._n‘,mqut
wJJ‘t)u\dantam.ﬁL,.Q.GQ»\}S.»J}A\MJ\.J\JLM‘
JLJubY‘hLAuPJuw‘&AMJL&J‘@\S@M‘JM‘J&Q
Q\.;L_i\} u\_u.ul aL;\.a u\_;.«.a.n..u‘ ‘5‘ -4.__'5“ ui_, GLALJ%J.‘J\ d}:.o_a.
_ . Y Gliai)

t' 4.;1

Sl J&y\wg,.,mdmyu u\mnwgﬂjut@ s

¢u|u\vutywdwd,\nu\,¢w\@,n Shovas Lagdl
Ju.llu(,i;_m

uwmu ‘u;,w,umun,amn, LAaaly 3ebull e JS aains
ANV uu. b el Lagi 35l Ul y

.VA\'/,qJ:,dtq_,:‘:g«wu,alrb—\

rshall Joo¥) iy - Tlaadl joleaad) ealy ¥

.TA\/wJaJIq;UJAEUIJ”IFL&.i.A\‘l\"J_,-.oYluq:.‘.a—V

XEA-YEVIY Jgme ¥l plnaa o Lisloal) jobeaall paly -t

o\"‘\_,o v,o\\_,z'\\'/uJu.l!mUuLle,.pw Xtfo J,.aklruuau,:u—\
L08 ] Sl Sy Y1 SloHhans | AY/Y g Y CL.GJ-

*wcﬂ.\w«i&j\ggﬁkf\d\y(:gw&\w)@iW\(bY\JU*



oIt F S il [ K i 4A%p NIRRT, Al

Ibn al-Qayyim illustrates some cases of claims in which
customary evidences are taken into consideration.”® He goes
further and says that the consideration of ‘urf in some cases is
an obligation wajib).” 1bn al-Qayyim knew more than one
hundred ‘issues, as he mentions, in which the ‘urf is effective and
decisive.'"" : :

It is clear that the Sharr"al is the major -norm which
regulates the conduct and governs all aspects of individual and
collective life. Its basic sources are the Qur’an and the Sunnah.
There are also secondary sources, but they are not independent;
they are based on the primary sources of Shari ah. Further, all-
metl.ods of ijtihad including the ‘urfand ‘adah are derived from
the original sources. Moreover, the Shari"ali permits the
application of appropriate and constructive customs and usages
that fit in the framework of the Shari“ah. '

The Khulaufa’ employed such customs as were
compatible with the teachings of the Qur’an and the Sunmnali to
keep the development of the early Islamic society, as has already,
been discussed. The fugahda', in the later period, continued to
follow this practice. They provided legal and rational grounds
for the acceptance of ‘urf. It was indeed the enduring wisdom of
Islam to recognize and accommodate useful customs that were
prevailing in a civilized society. It was perhaps the hadith of the
Prophet (pb.u.h.) "Wisdom is the lost property of the Faithful
who deserves it most wherever it may be found". It encouraged
the Muslim. scholars to accept useful knowledge and all such

good things of life as were consistent with the general scheme
of the Shari"ah.

™ Tbn al-Qayyim, al-Turug. 87-92.
" Yhid. 88-89. 01 114,
" Ibn al-Qayyim, ['lim, vol, 2. 393-94; vol. 3. 3-9,
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lbn Taymiyyah and lbn al-Qayyim, Lowever, accept ‘urf

and ‘adah in theory and practice. Ibn Taymiyyah divides names

of things into three categories: the first is what is often called
‘wrf shar'i; such as imdn, salah, zakah, kufr, nifag, etc. The
meaning of these terms are determined and explained exclusively

& by the Shari“ah. Then, there arc those names that have literal

»

=

meanings, and generally are known and understood within the
context of custom and usage. According to Ibn Taymiyyah, the
Shari”ah does not confine these words to certain limits. That will
be as numerous and different as they occur in different societies.
The third catcgory wmpnscs those words which are understood
in their literal sense.” . .

Another example of consideration of ‘urf discussed by
him, is al-safar (travelling). The -traveller, according to the
Shariah, is permitted to shorten his prayer, but what the safar
is, is left to the ‘urf of the people. The person is allowed to -
shorten his prayer when he is regarded as traveller according to
his ‘urf. There is no geographic limit indicated in the Shari"ah.

Somietimes a person goes on a long journey, such as'the

postman, but he is not considered a musafir. Similarly, the
people who come from the suburbs of a big city for work are
not regarded- musafir, and, therefore, they are not permitted to

“shorten their prayers. The people of Makkah, on the other hand,

when they go to Mind and “Arafat during Hajj days, and where
they ‘stay-over night are considered nusdfir and, therefore, resort
to gasr in their prayers. The rule of shortening prayer is to be
applied when a person is regarded as musafir according te his
‘urf.” He cites some other examgles to which the Shari"ah rule
is applicable in the context of ‘urf. For example, the kaffarah

(expiation) for dishonouring oath is feeding ten poor people with
~ the average food that a person provides to hlS own family. The

average food is decided according to the ‘wrf.

“ lbn Taymiyah, Fatawa’ vol. 19 (Usil al-Figh) 235.
" ibid. 19, 243-47.
" lbid. 252-53; also sce Quran, 5189,
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We do not have any clear and definite opinion from
Ahmad b. Hanbal on ‘urf Mostly, the early fugahd' discussed
only the sources which have religious significance or are
sanctioned by the religious sources. However, Ahmad b. Hanbal
recognized the principles of istehsan and al-masalil al-mursalah,
as we have discussed in "Early Fuqalid’ on the D=velopment of
Ijitihad."™ Both principles cover ‘urf and ' ddah.

.. Abu Dawud (d. 275 A.H.) compiled a book, Masa il al-
Imam Ahmad, comprising the legal opinions of Ahmad b.
Hanbal. Abd Dawid discusses in this book several issues in
which ‘urf and ‘ddah have been considered. For example,
Ahmad b. Hanbal was asked about hoarding (hukrah). He said
that it can” only be applied to what people use as food. He left
the details of people’s food up to the ‘urf and dadah. People in
different areas of the world have use different kinds of food. The
case of hoarding, therefore, is decided aceording to the ‘urf in
every society.”’ Abu Dawid, expressed Ahmad b. Hanbal’s
views on many other fighi issues relating to ‘commercial
transactions without referring to nass or ijma’. Obviously, i
those cases, he could not neglect the ‘wrf and ijma". Obv:ously,
in those cases he could not neglect the ‘wrf: he has
.accommodaied. it considering the interest of the people.” ’

Ibn-Qudamah (d. 620 A.H.) the most prominent fagih of
the Hanbali schoo! of thought, describes his own opinion and
~ that of Ahmad b. Hanbal in his work, a/-Mughni. He mentions
that" Ahmad- b. Hanbal accepted a weak report if he found it
corresponding to the ‘urf of the people.” Ibn Quddmah himself

recognizes ‘wrf and ‘adah as a source and refers to it in manyr
rules of figh.” - -

" M.Y. Fariigi: "Farly I-’uqahd “on the Developraent of Jjtihad”, Hamdard Islamicus,
vol. No. :

Vi /\bu Diawuad, Masdg il al-Imam Ahmad, 191,

2 Abii Diw Gd, Masa'il, sce the issue of hiring askilled person for a pmu.ular \vork
206.

¥ Ibn Qudamah, al-Mughni. vol. 6 485. see the issuc of Khafa 'ah.
“Ibid. vol. 3, 561-62; vol. 6. 4835 vol. 7. 18.
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For example, il a person swears that he witl not offer salah
(praycr), his oath is not undonce by uttering some words of
prayer or supplication, unless, he does perform selah by
standing, bowing, prostrating and silting as preseribed by the
Shariah, and this is understood by the word salah by the
people.” In case of a social transaction, 1 there is conflict
between literal meaning and customary meaning, the customary
meaning, according to al-Baghawi, is given consideration as the
‘urf is decisive in such cases.™  And, if there were some
particular conditions established and known in socicty with a
particular social transaction, they will be considered even if they
were not mentioned when the contract was entered into. In such
transactions, Al-Suyiti cxplains, ‘urf is.decisive,”’ He also
mentions that whatever the Skariah states as general and there
is nothing in the Shari'ah source to limit it nor docs the
" language restrict the mecaning, the ‘wrf may fix the limits. He
cites the example of /iirz, discussed above, in casc.of theft; it is
in the context of ‘'wrf, ihat the condition of Airz is to be
decided.”

In his discussion, al-Suydtt refers to many prominent
Sfugahd' who gave due consideration to ‘wrf and ‘ddah in the
formulation of rulcs of the Shariah, such as, Qadi Husayn (d.
462 AH)®  al-Subki (d. 771 AH.)™  al-Shaykh Abu
Zayd,” al-Baghawi (d. 516 A.H).* lbn al-Salah (d. 642
AH) aklsnawi (d. 772 AH)® and al-Rafi't ( d. 623
A.H.)Y : ’

™ Al-Suyuti, al-Ashbah. 93.
* bid. 94.

* bid. 95.

* Ibid. 98.
“bid. ¢ 93.
“ bid. Y. 7.
* ibid. 95.

= Ibid. 90-99.
* 1bid. 92.

™ ibid. 92.

* Ibid. 91.

K on P IR GLnPden Tl e ip Sk Y Uy Yo el Sl




R PN /r;du:} 4y (;M,:;,I,;‘}?’};;“ ’

This has already been discussed how al-Shafi‘t and the Shafi‘7
fuqaha’ accepted the authority of ijma ™. Al-Ghazali confines
his discussion to lexicography in which he divides words into
two categories; the words spoken and understood in a literal
sense, and the words which are used in a customary sense. Al-
Ghazal does not explain the role of ‘wrf and ‘aduli in forming
legal rules.”” .
Jalal al-Din al-Suydti (d. 911 AH.) is, perhaps the .lrst
Shafi‘T faqih who acknowledges the momentous impact of ‘urf
and ‘ddah on sccial life. He discusses them theoretically as a
source of law and mentions there practical application to legal
issues. He refers to the fighi maxims discussed by Qadi Husayn
b. Muhammad (d. 462 A.H.) upon which the whole Shafi‘1 figh,
according to him, is based. The fourth principle, according to al-
Suyiti, is: "Usage is decisive”. Al-Suyiiti explains that this
principle has been derived. from the saying attributed to the
Prophet. "Whatever the Muslims sec as good is good unto
Allah.”® Under the heading of this maxim, al-Suyuti discusses
‘urf and ‘ddah at length. He affirms that there are countless
issues in figh which are solved by referring to ‘urf and ‘adah.”

He further explains that if there is conflict between customary

usage of a word and its literal meaning, the usage is to be
preferred, even if it is against the Shari"ah. For example, al-
Suyutt explains that if a person swears that he will not eat meat,

he will not dishonour his oath by cating fish as people are not

accustomed to applying the word /afim (meat) to fish. However,

the Qur’an calls it lahm, "It is He Who has subjected to you the -

sea so that you may eat fresh /am from it".  Another
example he cites is that if the word is used by the Shari“ah in a
particular sense, then mere literal meaning has no consideration.

""Muhammad Yfisuf Fariql. Development of lima:, Practices of the Rashidiin
Khulafa', and the Views of the Classical Fugaha'. 177. )

- 1 AL-Ghazili, al-Mustasfa. vol. 1, 32526,
"'A'l'-Suyﬁﬁ. al-Ashhdah, 7-100; Qad7 al-1lusayn was a leading Shafi'T fugil of the Sth
century of Hijrah who states four principles on which the.ShalT figh is based.,
TAL-Suyatt, al-Ashhdah, 90.
™Qur’an, 16:14; al-SuyGti, al-Ashhdh, 93.
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habitually lcft by the owner in the same place and were regarded
safe by theim, it means that the condition of hirz is fulfilled.”
He also says that jarin (the place in which dates or-grain are
kept) is regarded as hirz while ha'it (fence or railing around the

# garden or ficld) is not regarded as hirz as the people accepted

»

Jjarin as hirz and not the sa i Al-Shafi‘y was speaking about
the custom and usage as it existed in his time.*” The fence was
not regarded proper protection for the garden and fruit trees.
rlowever, the special place prepared to dry dates or to store
grain was regarded as a protected place. This ‘urf was to be
considered when a casc of stealing from these. places - was
submitted to the court of a gadi. It also appears from the
discussion of al-Ramli that ‘wrf and ‘dduh help to determine the
hirz.™ -
Al-Maward? (d. 450 A.H.) who may be considered an
carly Shafi'i fugih  discusses wsal al-figh in the context of
practical judgement, . considers - both reason and ‘urf equally
important in the process of decision-making and in settling

“matters. Al legal systems (Shard'i’), al-Mawardi explains, take

reason and ‘wrf into consideration. "' ‘

One can understand. the importance of ‘urf and ‘adah to
the Shafi' fugaha® by the fact that al-Khatib al-Baghdadi insists
that the muftis and gadis must be aware of the customs and
traditions of the people in order to understand the cases in
proper perspective, and then to give legal opinion or judgement
accordingly.”™ : :

lmam al-Haramayn, al-Juwayn1(d. 478 A.H.) points out
the significance of customs and traditions in his discussion on
jjma'. Hc says that {jma‘ is proved by uninterrupted ‘ur, B

N

© VT ALRShEITT. wf-Unii, vol. 6, 148-10
“*lbid. 148.

U ARamlt, Nihdyar al-Muhiaj (Caro: Mustala al-Babi al-1lalabl. 1386/1967) vol.
7, 439-48.

M ALShAfTT, al-Unim. vol. 6, 5-7.

T ALlMawardl, Adab al-Qadi; vol. 4. 135-36.

™ Al-Khatib al-Baghdadi. al-fagin, vol. 2. 135-36.
™ Al-Juwaynt, Ghivarh. 39.
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Ibn Farhiin (d. 799 A.H.), another Maliki fagih and
contemporary of al-Shatibi, discusses law cases in which ‘urf is
decisive.”” He makes it clear that if there is contradiction
between literal meaning of the word and its usage in society, the
court should uphold what is determined by ‘wzf and not the
. literal meaning.® In commercial transactions also we find the
Jfugaha’ giving due consideration to customary law and practice.
In case of commercial dealings, if the currency -is not specified

when the contract is made, the custom wiil determine it; i.e., the -

currency in use in the market. However, if there are different
currencies prevailing in a country, the dominant currency that is
commonly acceptable among the traders shall be deemed as
applicable.”* Whenever ‘wrf is changed, the legal effect is also
liable to change. The cases of marriage, divorce, will, oath and
dealings in which the customary practice is- significant have
received due legal consideration.*® [bn Farhiin explains another
dimension of the significance of ‘wrf If a mufii; for example,
goes to a country where different traditions and customs are in
force, he should not give legal opinion unless he is well aware
of the customs and conventions of that country.

’ Imam al-Shafi'y does not discuss ‘wrf and ‘adah as a
source, or as an authentic legal argument when he explains the
legal sources in a/-Risalah or in al-Umm. However, there are
evidences that al-Shafi‘i did accept 'wrf in practice as a valid

argument. Discussing the offence of theft, for example, he

describes al-hirz (normal safe-keeping or protection) which is an
essential condition for the enforcement of hadd punishment in
case of theft. What constitutes a/-hirz may be decided by ‘wrf
He cites an example of a case of goods left lying in an open
market-place and were stolen from there. The custom will
determine whether they were in Jirz or not. If they were

“* Thn Farhin, Tabsirar al-Hukkim, on the margin of Fath al-"AI7 al-Malik, vol.2, sce
Béb [T al-Quda’ br al- Lrf wa al-"Adal, 75. :

" Ihid. 67.
“ Ibid. 64-66.
“* 1bid. 66-67.
“ thid. 7.
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