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REFLECTIONS ON PAKISTAN’S EXPERIENCE
OF SEPARATISM d

Dr. Razia Musarrat*

It is very unfortunate to point out that the thorny issue of autonomy
in Pakistan is yet to be resolved. Why we have failed to resolve this issue
is a questi  which has no definite answer. May be we have lost the will
to resolve mis issue. So. what is at store for us as a nation. Should we
accept the’prediction of the author of the Twin Era of Pakistan as fait
accompli. Prediction is a theoretical academic exercise and here we would
avoid indulging in it. Therefore the best course left for us is to re-examine
the thorny path of our historical journey which ultimately led to the
establishment of Bangladesh as a separate entity.

During the years of Ayub’s regime there was no change in the
already deprived status of the people of East Pakistan and they were
continually denied access to their democratic rights. Besides, this period of
almost eight years saw the development of a level of exploitation
unsurpassed in the post-independence era. It was in this socio-political
climate that the Six-Point Formula was introduced which Sheikh Mujib-
Ur-Rehman explained as “our demand for survival.” In fact, the six-Point
Formula was a landmark in the history of political changes in Pakistan.
This formula, unlike previous ones, did not call upon the central
government to do more for the Bengalis, rather it asked the authorities to
let the Bengalis act for themselves.

Rahman argued,

“Time has come for making East Pakistan self sufficient in all
respects”. :

The Six-Point Formula, on the basis of which autonomy for East
Pakistan (now the sovereign state of Bangladesh) was demanded, may be
cited as an example of ‘supra-regional autonomy’ as following.

l. Re-introduction of parliamentary form of government and
universal adult franchise

2. A federal form of government with only two departments:
Defence and Foreign affairs, to be lodged with the central
government and all residual powers to reside in the two states.
East and West Pakistan.

3. Separate currencies and state bank for the two states.

* Associate Professor and Chairperson, Department of Political
Science. Islamia Universitv Bahawalour.
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The doctor/surgeon is responsible, if made short falls, exceeded
his limits or operated at improper time and place. :
In normal circumstances permission from the patient of his
guardian is necessary, otherwise the physician/surgeon will be -
held responsible for his/her unauthorized etc.

The physician/surgeon is responsible for all types of coercion
he/she made for the purpose of medication, which resulted in
any sort of harm to the patient.

Public servants are not liable for daman, as they are like
servants who work on behalf of their masters as their
representative, but they shall be penalized for any sort of
negligence, shortfall or exceeding their limits by imprisonment
or through lashes for the purpose of discipline.
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in the fzctory, a government official and the driver of the vehicle, every
one working in his perimeter.

The same author further says:
Vot Jub o Y alab oo Ly (o201, ol ah.byd_,:.u&.ﬂl of Juelt

In fact a person is liable for daman of the harm emerged from his
own act and not of the others.

The author of al-dur al-mukhtar says:
ol B mli DA i o)l e Y b o plid e e aillate e Yy
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He (the doctor) is not liable for daman, if death occurs as a result
of his permitted act, because the benefits are the property of the employer.
If he (docotor) is being allowed to do so, it is legal and he/she becomes
assistant to him and therefore. he/she is not liable for daman while his
master is hable.

Regarding the responsibilities of the medical staff working under
the control of the government or any other legally authorized organization,
the author of al-gawaneen al-fighiyyah says:

ol 3 5 chdi a0 B e 8 OIS D) g catdas Lo CBlay ML e BLST UL

Yo -Q”““J‘j
He/she will not be penalized on his/her mistake, if knew (the

medical science). If knew not and be mistaken. then/he she can be
disciplined either through lashes or by imprisonment.

Conclusion:
1. According to Islamic teachings the remedial measures of an
unauthorized (Legally) medical practitioner is forbidden.
2. A competent doctor/surgeon is not liable for daman or penalty

under the Islamic law, if he/she did medical care or operated
honestly, with the best of his/her abilities, good intention and
with care and caution which resulted in death or any harm to
the patient.

3. Negligence, professional dishonesty, incompetence and
unawareness of the nature of the remedies makes the
doctor/surgeon liable for retaliation, duman or penalties.

e
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permission while quadi Abu Muhammad considered that, as gatl-e-khata,
liable-for daman. '

Sayed al-Sabiq says:
Y4 gt 034 O™ g kel OY 2l oy g 3 580 ke Comg Y e 134

He (the doctor) is not liable to retaliation but liable for diyyah if
the patient dies as a result of his/her medication, because it was carried out
with the consent of the patient.

In this connection the following recommendations were made by
the Muslim scholars participated in the seminar held at Aligarh University
from 22.10.95 to 24.10.95.

If the patient is unconscious and his/her guardians are not present
on the spot and the doctor feels that an urgent operation is necessarily
required to protect the life or an organ of the patient and did operate
without permission, which resulted in the damage, the doctor is not liable
for daman.*

Responsibility of the doctors/staff involved in the vaccination of the
masses.

As for as the working medical staff (including doctor) is
concerned, they are usually employees of the government or legally
recognized organizations. Although it is clear that the ruler has the
authority and guardianship over his countrymen under which he can give
such orders in their interest, in such cases the liability if so. is upon the
employer, i.c., the government or the organizations.

Al-Mausu‘ah al-fighiyah quotes:
Th el il ol ey ciale Y 5V o Oiagor g epaias ¥ O L 21570

There is no liability if it is conducted by the order of the ruler
because he has general rule (guardianship) and lawful authority over them
for removing of the common suffering.

The following quotation is self explanatory in this respect:
3 (.b-;....-.“’q rr’JﬁA.“ \;9‘ JaLhJ\l- IJI',;._“ \;! rb\:'\.“ ;.5‘ [RVY ‘_\L-.Zﬁ: ol J,...L-Ji J\.-J ‘\. ‘_,a:i-.':\_“ 1P
Talas 3,315 o S SIS el 3o b st St 3 il pall y piaal b Lalad a ot

Liability of a person for his/her subordinates: It is similar to the
servant in the house, a cook in the mess, an employee in the firm. worker



science and did medication without any short fall but with out the
permission of the patient. For example, if a child was circumcised with out
the permission of his guardian or a old man by compulsion or when he
was asleep or gave medicine to a patient by coercion @and as a result
~damage or defect emerged or did medication without proper

permission,....... In all these cases he (the doctor) is responsible as
applicable.

Following are the recommendations of the scholars participated in
the seminar held at Aligarh University from 22.10.95 to 24.1095.

Even the competent doctor is liable for daman if the operation -

became harmful or fatal while made without the permission of his/her
guardian.2 6

No liability if medical care made by a competent doctor with proper
permission

Ibn Qayyim says:
T Y TSt L VEIV PE SU J PRPNUC PRVEEL PR PLUS P25 PO B FEPL I W
g_;J\_5-,ﬁ\?\sgwm}go,staﬁ\ﬂwpuwsg;guy14¢u¢qus)i,;z.3\_;u

rvﬁéﬁ.j}_@\dﬁ@uq&ui,aw&uaﬁ

It is agreed (among the jurists) the there is no liability on the part
of the competent doctor/physician, legally permitted (by the Shari‘a), who
1s not involved in evil activities. fulfilling his professional duties at the
best of his/her abilities and either naturally or consequently the patient
dies or any of his organ destroys or any ability vanishes. It is because, the
process was permitted, like the circumcision of a child, made at the proper
time and age, while medication was made with the best of his abilities and
as a result the organ or the child himself spoiled, in which there is no

liability.
Following is a rear view not endorsed by other scholars:
PR R P P T U e AP S A P PR U PR P A B UEUE
S8 el af) e il ol Sy asty ot JB O3Y1 Y s DS il aks
A e s
If a person allowed the barber for undergoing of a venesection
(opening of a vein) or to circumcise his son or to the veterinary surgeon

for an animal; which resulted in the loss of life or an organ or animal or
human being. According to Ibn Rashid there is no daman because of the

L2y




33

The person has the right of medical practice, who has the
knowledge and expertise in the field (of medicine) and his knowledge and
expertise, is recognized by a competent authority practice in this
profession (medication of the patients) is unlawful without proper
knowledge and experience.”'

They further conclude:

The person not permitted for medical practice by the Islamic law,
if does so and as a result an extra ordinary harm occurs to the patient, is
liable for daman.

Competent doctor in the field of medicine and surgery, showing
insufficiency/ inadequacy in his act, exceeding his limits or acts
without permission.

Al-Khatabi says:
s 87 gl il (g5 13) a0 oot (Ll

There is no disagreement (among the Muslim jurists) that the
doctor is held responsible when exceeded his limits and as a result the
patient died.

Ibn Quddamah says:
gl play Y 3y ol v ol Jous 8 pdad gl alon 01 Jor oy e 330 21870 LG

If he/she (the doctor) is competent and harmed some one due to
exceeding of his/her limits (in medical care) or operated at improper place
and time or similar to it, is held responsible for all his doing.

Deficiency on the part of the doctor or medication/cure made without
permission.

The author of Jawahir al-iklil says: .
T P e e s T
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If knew the medical science and made short fall in the medical care
(of the patient) which resulted in damage or defect, or knew the medical
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Ibn Qayyim is also of the same opinion as he says:
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The legal order as per shar'ia law lays the responsibility on the
incompetent doctor, when he tries for medical knowledge and its practical
aspect and can not get it. As a result, he/she (the doctor) causes deaths
because of his/her skill, which he does not know, that amounts to the
deceiving of the patient and makes him/her liable for daman.'® There is

consensus of the scholars on this matter.

In the under developed societies there are different types of
professionals who carry out different types of remedies. They are also
responsible for their acts if not competent. The author of mu‘in al-hukam
gives an example in this regard:

w%iuf_xmwwdj:rmlwwgmy% JBiplns Al
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The barber’s case: One said to another that theie is flesh in your
eye if not removed you will be blind (or you will lose your eyesight). He
(the barber) said that he would remove it and removed the flesh form his
eye, but he was not expert in the field (medical treatment). He lost his eye
sight. He (the barber) is liable for half of diyah. ‘

Ibn Farhun endorses the said idea. he says:

b b ol ad ) 03 Lol glomy of ot & 031U 6 b Dalir 08713 L

“ ISRN - . -
The doctor/tabib is held responsible for the consequences of his act
when he is unaware (of the required knowledge) or get mistaken as a

result of an unauthorized act or exceeded his limits, although he was
permitted or did show deficiency in the required skill.

The participants Muslim scholars of the 8" seminar held at Aligarh
University from 22.10.95 to 24.10.95 agreed upon the following
suggestions:
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Who so did medication of some one with out prior medical
knowledge is held responsible.

Thus prior knowledge of the medical profession is essential for the
medication of an ailing or affected person. The author of al-taratib al-
idariyyab says:

Woalis b L g9 Wb ks Dol b g n s o6 oy s e s VR,

In the narrationQf Abi na‘im, “who so did perform medication (on
some one) without knO\"Ning the (medical) knowledge which resulted in the
death or any sort of lesser harm to a person is held responsible.

He again quotes:

Sl e an b oSy e o g bl b it e O b ol S
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Ibn Tarhan said that there is caution, protection of the people and
political order in this hadieth as well as the religious order. Here
medication means that the doctor is responsible, if he does practice
medical treatment without (medical) qualification, i.e. one who does
medical treatment without the practical knowledge. schooling and

experience with the scholars, when some one dies because of his remedial
measure.

The following quotation will clear any sort of ambiguity in this
regard. The author of Jawahir al-iklil says:

Vot 4y ool of 5 gy il y Loy o (5 903 b B3 28 018 Ll e 5 g Of el ity

The doctor or tabib is held responsible, if not acquainted with the
principles of the medical knowledge or given medicine to the patient
without expertise and as a result of his medication the patient dies or get
defected.

Ibn Quddamah says:

N cyma L s b O s IS S5 3] 688 00 3 o L il g i 3 B 5301515 0

They (doctors) ought to be experts (medical sciences) and must
have perception and knowledge in their field, if not so the act (medical
treatment is forbidden and they will be held responsible for its running
through. | |



