BASIC PRINCIPLES FOR IMPLEMENTATION OF

ISLAMIC PUNISHMENTS
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Abstract: Islam is a Din in line with nature which not only acceptsthe
unity of mankind but also helps it in its growing. It provides such
principles as strengthen this collectiveness. Islam describes that
individuality of man is the origin of the social-change and Tslam declares, at
last, that the concord is the only way of individual’s rectification.
According to this view point of Tslam, this world overlaps the single unity
in which classes, nations and races are placed far behind for the sake of
wide range of benefits of the whole man kind. In this way, human
relations are established on the basis of friendship, love, harmony and
consideration instead of enmity, hatred, discord and incomprehension. As
a result of this consociation, the basis of permanent world peace is well
established.

Keywords: Hudod, Qisas, Diyat, Punishment, Implementation, Islamic

Law, Dar al Islam

This is the greatest social system which is presented by Islam and this
Din provides the solid basis to maintain this set-up and denounces those
factors who try to abolish or restrict this system. For this purpose, Islam has
introduced a solid penal system. According to this penal system, crimes are
divided into three categories.

1. Crimes whose punishments are fixed by Almighty Allah

2. Crimes whose punishments are fixed but Man also has right in their
deductions.

3. Crimes whose punishments are laid upon the government.

Being the competitor of Islam, Western philosophy and thinking makes a
number of allegations on Islamic penal system, particularly on Hudood

(Punishments fixed by Almighty Allah). The followers of Western
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INCLUSION OF ASSETS AS CAPITAL IN MODARABAH COINTRACT IN PERSPECTIVE CF CLASSICAL MUSLIM JURISTS

enables financial institutions to utilize the funds based on wadiah at their
own risk.

Classical jurists differ in determining the legality of wadiah money to be
utilized as capital in Modarabah. Hanafi and Hanabli jurists’ permits to
utilize wadiah money as capital in Modarabah even they permit its usage
without the prior permission of the depositor”. They treat position of
trustee similar to the original owner. However trustee is bound to guarantee
the wadiah money. Thus trustee held’s liable to return the wadiah money to
the original owner irrespective of this trustee earns profit from the
investment or suffers loss.

Shafi jurists also agreed on this rule, they just impose an additional
condition for the trustee to seek permission of the original owner before
utilizing wadiah money as investment in Modarabah™, Imposition of such a
condition is to minimize the possibility of dispute during Modarabah
business. Where as Maliki jurists are deny recognizing the acceptability of
wadiah money as form of capital in Modarabah. They consider it an extra
burden on the trustee especially in a case when loss is suffered by the

Modarabah”.
Conclusion:

Our discussion on the nature of Modarabah Capital concludes that:

1. Modarabah capital should preferably be in the form of legal tender
money.

2. The value of assets, in form of goods/merchandise must be clearly
determined in terms of money and there should be no uncertainty or

ambiguity remains in the value of goods at the time of entering into
Modarabah contract.

3. Debt owed by the Mudarib cannot be treated as capital in
Modarabah investment.

It is permissible to use the money not in hand of investor but owed to him
by another party (Hawala) as an investment in Modarabah contract.
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The permissibility of Hawala is because of the secured asset of the debt
money. The debt money is considered an asset (Account receivables) on the
part of the investors who empowered the agent manager to collect the debt
money on his behalf and use it as a Modarabah investment. As soon as the
agent manager ensures the possession of debt money the contract of
Modarabah becomes effective.

Wadi’a

The term wadi’a is used to refer “deposit’. It is derived from the verb wada’a,
expresses the meanings to leave, deposit, lodge"”.

Expressing Wadi’a Encyclopedia of Islam states':

“wadi‘a (A, pl. wadai’) : in law, the legal contract that regulates depositing
an object with another p...”

Thus wadia is a2 mode used to empower someone in order to keep ones
owned property/wealth explicitly and implicitly. Like mudarabah it is
classified in two forms wadiah yad amanah (safe custody based on trust) and
wadiah yad damanah (Safe custody based on guaranty). Basically wadiah yad
amanah (safe custody based on trust) is a trust which is managed by the
custodian. On explicit or implicit terms custodian/trustee will be authorized
/ responsible to keep and manage the wealth / property of the depositor as
his own keeping and handling of his own property. Custodian would not be
liable for any loss or damage occurred without his negligence. Custodian
position is of a ‘trustee” and does entitle for any profit from the contract.
Explicit permission would be required to utilize the depositor wealth or
property. Custodian would be liable to return the wealth or property of the
depositor at any time on demand.

Wadiah yad damanah (Safe custody based on guaranty)

Wadiah refers to safe custody whereas damanah refers to guarantee thus it is
an arrangement of combinations between wadiah and daman. This form
enables the custodian to utilize the deposited money or property as per his
own discretion i.e. for trading or as he may deem fit. Thus it gives a right to
custodian to gain profit by the utilization of money or property that helds
him responsible for any loss or damage. The attachment of guaranteed
element with wadiah yad amanah contract modifies its original concept
based on trust to “custody based on guarantee”. This element of guarantee
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Modarabah contract, thus the failure of a business plan would possibly
result to a usurious loan. In this concern it is stated in al-Mudawwanah'";

“[Sahnun] what do you think if T ask someone who owed me money to
invest in Modarabah, is it permissible or not? [ Ibn al-Qasim | the
transaction is not permissible according to Malik. [Sahnun] Why? [Ibn al-
Qasim] I am afraid of late payment and increase in debt.”

In concern to it Udovitch writes':

“Maliki law consistently disqualifies any extraneous operations and
procedures in the formation of a commenda agreement. Thus it also rules
out the conversion of a deposit in to a commenda investment, or the
collection of a debt owed to the investor in order to use the collected funds
as the basis for a commenda”

Above discussion demonstrates that disapproval of debt money as a form of
modaraba capital is because of the consideration of debt money as unsecured
asset. It remains unsecured because of the possibility of delay or the
unsettlement of debt payment.

Hawalah (Transfer of Debt Contract)

It happens when Investors capital is not in own possession but owed to him
by another party or he has deposited with someone. All the jurists permit
such a case in Modarabah contract. In real sense, it employs a hybrid
arrangements parallel to transfer of debt contract (Hawala) with that of
Modarabah. Describing Hawala Ibn Qudamah states an example"”:

“When an investor says to an agent manager; take the debt which the person
owed me and work with it as Modarabah. Then the agent manager took it
and worked with it. The act is permissible according to all of the jurists.”

Commenting on the advantages of Hawala and its acceptability by the
classical jurists Udovitch writes™:

“The advantages of such a combination would have been especially
important in long distance trade, facilitating the flow of capital and
investment. For example, if merchant A is leaving with goods or capital for
some distant point at which merchant B has an unpaid debt from C, A can
be empowered to collect from C and invest in goods on a commenda basis
for the return trip”
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“The investor can sell his goods for cash to a party whom he trusts, then
handover the proceeds to the agent who can immediately repurchase them
for the commenda.”

Rejection of such a legal stratagem by Shafi’i jurists is on the basis of some
technicalities arises due to such arrangements. According to them, exact
value of the goods, accepted as a capital in modarabah must be known as
modarabah begins once the goods are handed over to the agent manager as
capital. They emphasis on the definite value of the goods and in this case
neither the Rabbul Mall (investor) knows the exact value of the goods nor it
is known by the agent manager as the value of the goods will be known
only once these goods are sold in the market. Due to this, modarabha
agreement made on the basis of legal stratagem based on unknown value of
capital. It contradicts with the fundamental condition of the agreement
which requires that capital must be clearly known and identifiable by the
parties of the modarabah agreement.

Debt and deposit as a form of Modarabah Capital.

Inclusion of debt and depost as a modarabah capital has also been discussed
by the classical jurists. As it is crystal clear from the earlier discussion that
amount of capital must be handed over to Mudarib (Agent Manager)
because Modarabah contract becomes effective only when agent manager is
entitled to receive and use the capital. This clause provides a total control to
agent manager in making business decision. Therefore, it is not permitted to
use the debt owed by the mudarib, or by another party. When capital
amount is in form of debt owed by the mudarib it cannot be converted in to
Modarabah capital. It happens when a creditor makes an offer to his debtor
to use the debt money in a Modarabah contract and serve as an agent
manager (Mudarib). All the classical jurists disapproved this case
unanimously because a Modarabah contract cannot be formed by the amont
by which mudarib has some liability. So, the origin of the capital absolutely
be free of liability. Another reason of this rejection is explicitly offered by
the Malikis as a fear of abuse of usurious loan which may happen by the
conversion of debt money in to Modarabah contract under the cover of false
agreement, by which a creditor not only ensure the recovery of debt money
but is also entitled to get an illegal return as a form of his share in
Modarabah’s profit. There is also a possibility that the debtor (Agent
manager) not be able to settle his debt money during the period of
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However, it is permissible according to Shia Zaidia to accept
goods/merchandises as an investment (capital) in Modarabah contract’.

Economic needs of society have its worth and value and jurists recognized
and addressed it very well. The trick of (Hiyal) legal stratagem may be seen
as an example of the response of the classical jurists. Traders generate their
profit by purchasing goods at low price in a market and selling them in
other market at high price. Thus the difference in prices at both markets
results in to profit. But it does not happen always and sometimes traders are
found in a position of having a lot of unsold goods. Offently in such a cases
traders face a situation when they are not in a position due to several reasons
to sell their good by their own and to pursue their business by own. In such
a situation an itinerant trader makes it convenient and profitable and a
modarabah contract is arranged with him by entrusting unsold goods to the
itinerant trader. This could possible only by the legal stratagem that further
allowed the agent manager to return the value of the goods instead of actual

goods.

Considering the economic need of society when it was argued that in
carrying out a long-distance trade the traders are in need of more flexible
law according to which goods could be accepted as capital in Modarabah
contract. A legal stratagem was proposed to circumvent this prohibition.
This legal trick (Hiyal) was approved by all school of thoughts including
Malki, Hanafi, Hanbli except to Shafi’i jurists. Shafi’i jurists rejected the
legal trick in this regard.

Recognizing the legal stratagem, an investor in order to accommodate a dire
need may entrust goods to an agent manager and instruct him to sell them,
and use the realized amount of sale as investment in Modarabah. Hanafis
consider this form of transaction as a parallel combination of wakalah
(agency) and Modarabah contract, where agent manager will be regarded as a
representative (wakil) of the investor and after converting goods in cash
immediately, he will invest the money in contract of Modarabah as per
agreed terms and conditions.

Udovitch regarding this legal trick writes with reference to Khassaf as he
suggests':
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capital. 1. Constant value of the commodity 2. Legal tendency and function
in the society. Commodities like copper coins, un-minted gold (tibr), fulus
particularly rejected in applying the second criterion as these commodities
keep little or no intrinsic value. Their circulation as medium of exchange is
not universal. Upon this it is indicated that modarabah capital may be varied
in accordance to the time and place (societies). As there is a possibility in
changing the acceptance of a legal tender by a society with the passage of
time and does not necessarily bound to be in gold and silver coins. Due to
this manifest classical jurists in Mecca and Bukhara used to accept eatables
and wheat/barley as capital in Modarabah because people of those cities
habitually used these commodities as a medium of exchange. °

For the formation of Modarabah contract describing the ineligibility of
goods and services Kasani says®:

“At the time of the division of the amount of profit, the Modarabah in form
of goods cause to uncertainty. And uncertainty in turn leads to dispute...”

As we have illustrated with the help of an example that uncertainty in
recognizing the value of goods, and possible fluctuation in their value may
cause dispute and disharmony. There is also a chance of inequitable
enrichment of one party at the expense of the other party and thus loss to
the other party. In Mudawanna of Malikis this consideration has been
argued, Sahnun asks’Abd ar-Rahman bin al Qasim”:

“What’s the reason of your disapproval of it? He said: “Considering his
danger (the agent’s) possessing the wheat or barley and its value on that day
will be one hundred dirhams, and after having trade with it, its value on the
day when he is returning it will be one thousand dirhams. Thus his entire
profit swallowed up. Or, its value on the day he returns will be one
thousand dirhams. His entire profit is there by swallowed up or, its value on
the day he returns it may be fifty dirhams and he will have profited from

»

1,

Thus a closer look on Maliki major works reveals that Malik clearly
disallow goods as capital in forming a Modarabah contract.

Malik states®;

“Modarabah is valid only if the investment is in the form of cash of either
gold or silver. It may not be consisted on goods and merchandise”
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constant as in the case of gold and silver whereas merchandise do not have
its own intrinsic value, and their value depends on external factors of
demand and supply. Even a Modarabah contract cannot be formed with the
tijariyah dirhams. Al-Kasani states’:

“It has been related by Ibn Samaah 4etaw fromm Abu Yusuf in concern to
the djarivah dirhams (commercial dirhams) that Modarabah is not
permissible in them, because they have been demonetized and have become
more like goods. According to him if it had been declared permissible in
them, its permissibility would also have been in Mecca with wheat, because
they used to buy with wheat in the same manner others used to do so with
copper coins.”

On the basis of this justification, to avoid uncertainty in determining the
profit of Modarabah goods or merchandises whatever fungible or no
fungible are not accepted as a capital of Modarabah investment and if an
investor holds investment in form of finished consumer products and
supplies it to agent manager, it will render the Modarabah contract as
invalid because unlike gold and silver the price of goods fluctuated normally
and ultimately makes the amount of Modarabah profit indefinite. For
example at the inception of the contract, the goods were valued at 2 Million
rupees. At the end of the Modarabah period the agent manager earns a profit
of tive hundred thousand. The agent manager wants to return the goods to
the investor as the contract period has been ended. Substantially, the prices
of the good turns higher that served as capital in the initial investment and
now he has to return them as a capital of the investor. The agent manager
will obviously in need to use some portion of the profit in returning the
goods to the investor. As a result, his share of profit will decrease than he
deserved and his work will be turned in vain as the major portion of his
profit has been served to cover the investment. In contrast, if the value of
goods drops, the agent manager would pay much less money and he would
earn profit without really doing anything. For example the goods were
valued at Rs. 2 million at the inception of the contract; the agent manager
sells them in Rs. 2 million without making any effort. At the time of
dissolution of the contract he buys goods from open market in Rs. 1.5
million and thus gains profit at the expense of the investor’s share”.

Above discussion reflects two main criteria opted by the classical jurists in
concern to accept or reject particular goods or merchandises as modarabah
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however the nature and conditions of Modarabah contract may classify it
into several types. Yet the availability of capital as a condition of Modarabah
remains consistent in all the forms of Modarabah. All the forms of
investment which are acceptable and known to become the capital in all
other forms of partnerships are valid to be invested in Modarabah. The
distinguished characteristics of Modarabah capital are categorized as under.

Modarabah capital must be in form of money/currency.

The jurists of all the schools preferred the capital in form of absolute
currencies not in form of urud (tangible property). Investment in forms of
coins of gold and silver as capital in Modarabah is valid among all the jurists.
Allama Shirbini states in this regard’.

“For the validity of al-girad it is required, the amount of capital (mal) must
be in the form of silver coins (drahim) or gold coins (dananir).”

Whereas Ibn-Qudama states’:

“Turists are unanimously agreed in accepting darahim and dananir as capital
Yy ag pung P
in the contract”

During the mediaeval period the gold and silver coins were used as a
medium of exchange. The intrinsic value of draham and dnanir remains
consistent in all places being that they were based on gold and silver metal.
There was no question of fluctuation in the value of currencies at that time.
Due to this, it was very simple for investor and agent manager to distinguish
the capital and identify the surplus as profit. The consistent value of
currencies is of much importance in determining the profit of Modarabah
because if there will a fluctuation in the value of capital, it will certainly
affect the share of profit for both parties of the Modarabah. For this reason,
the jurists are of the view that for the validity of the Modarabah contract the
capital is either to be pure gold or silver coins or both gold and silver coins.
The usage of gold and silver nuggets, jewelry and debased gold and silver
coins are not permitted prior to minting,.

Fixed assets or Finished consumer products

Based on the above discussion the capital in form of fixed assets or finished
consumer products is not acceptable in Modarabah. In Modarabah contract,
the capital may not be merchandise because the fluctuation in the value of
Modarabah will affect the share of the investor and the agent manager. The
form of investment should have its own intrinsic value that remains
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MODARABAH CONTRACT IN PERSPECTIVE OF

CLASSICAL MUSLIM JURISTS
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Abstract: During the mediaeval period gold and silver coins were used as a
medium of exchange. There was no question of fluctuation in the value of
currencies at that time as the intrinsic value of draham and dnanir remains
consistent in all places being that they are based on gold and silver metal. The
expansion of economic activities and growing business needs not only resulted
towards expansion of Modarabah rulings but also expand the nature of Capital to
be invested as form of nvestment in Modarabah. The study aims to discuss the
nature of capital acceptable to be invested as a form of investment in Modarabah
business. Thus it includes the analysis of medieval period of gold and silver coins
as well as currency notes, fixed assets/finished consumer products, Debt and
deposit and Hawalla (transfer of debt Contract) as a form of Modarabah Capital.

Keywords: urud (tangible property), draham (silver coins), dananir(gold
coins), Modarabah, Abd ar-Rahman bin al Qasim, Fixed assets, Debt and
deposit, Hawala.

Introduction

Wealth/Capital is a basic matter of Modarabah contract which must be
handed over to the work manager by the owner. The capital may be in form
of goods or money. The business manager will not provide any capital in
form of money or goods, his contribution will be in form of non-money
capital i.e. management skills or expertise to run the venture. In accordance
to the conditions, there could be several types of Modarabah. It may be
multipurpose or specific purpose, perpetual or for a fixed period, restricted
or unrestricted Modarabah. All these classifications are extracted from the
traditional text of Figh literature. The basic forms of Modarabah are two
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Transcription, (b) that it must correspond to the rules of Arabic grammar
(c), that its uninterrupted transmission from the Holy Prophet (disi) must
be authentically proved, and that it be popularly known to the Imams of
Qira’at. Any recital that fulfills these conditions shall be acceptable whether
it is included in the Seven recitals or not, and if even a single condition is
not met, it well be not reliable even though it may be included in the Seven
recitals or not, and if even a single condition is not met, it well be not
reliable even though it may be included in these seven recitals. But /bn
Migsam and [bn Shambuz had violated this established rule. /bn Migsam held
that only the first two conditions were sufficient for the “Recital” to be
correct. A recital would therefore be acceptable if it is in accordance with
the “‘Uthmani Transcription and happens to correspond to Arabic grammar,
even if it is lacking in a proper line of transmission. As against this, Ibn
Shambuz stated that a “Recital” reported through uninterrupted authentic
narrations shall be acceptable even if it does not conform to the “Uthmani
Seripe”. On this basis all the scholars refuted them collectively and
ultimately both of them came round to the opinion of the majority.*

Notes and References

' Goldziher, Madahib al-Tafstr-al-Islami, Arabic translation rendered by Dr. ‘Abdul
Halim al-Najjar, P. 6.; and Arthur Jeffery, Materials for the History of the text of
the Qur'an, Leiden 1936

* ‘Abdul Halim al-Najjar has provided marginal notes in his translation of Madahib
al-Tafsir-al-Islami by Goldziher.

* Fada’il al- Quran, p. 217.

* Tbn Mujahid, Kitab al-Sab'ab fi al-Qira’at, p. 19
S Al-Qira’ar al-Qur'aniyya, pp.109-110.

¢ Al-Qaist, Al-Thanah ‘an Ma‘ani al-Qira’at, p. 51.
7 Abu Shamma, AlLMiurshid al-Wajiz, p.146-153.
® Zarkashi, Al-Burban, Vol. 1, p 479
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observed that this book contain inconsistent reporters and unreliable
Isnads.”

Ibn Shanbudh (d.328 A.H.)
Muhammad bin Ahmad bin Ayyub bin al-Salt Ibn Shanbudh a very eminent

scholar of Qira’at in fourth century”He ignored to follow the recitation
mode of the Qur’an according to the wholly agreed upon “Uthmanic text.
He developed a theory that if a recitation style is correct by the principles of
Arabic grammar and reported through reliable channels, it is to be accepted
and retained the validity as true Quranic recitation despite if it not follows
the orthographical style of Uthman’s Masahif. He also used to claim to have
his at reports by “Abd Allah Ibn Masud and Ubai [bn Ka'b (May Allah be
pleased with both of them).” Some examples of Shaz recitations that have been
attributed to him are as under:
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The scholars like Ibn al-Anbari (d.328 A.H.) and others wrote books to
refute his theory. But he insisted to propagate these recitations publically
and hence the matter acceded towards a contention among the Muslim. Ibn
Mujahid (d.324 A.H)” proceeded this matter to the ruler of that time who
delegated the responsibility of the solution of this probe to his minister
known as Muhammad Ibn Muglah®™. Ibn Shanbtudh was arrested in 323
A.H. and presented before a board of learned Ulema of Baghdad.” The most

revered scholars and Qurra’ like Mufti Abubakar al-Abhari®, “‘Umar b.
Muhammad b. Yousuf al-Qadi and Imam Ibn Mujahid in this board.”

Mufti Taqi “‘Usmani comprehensively explains the entire matter of those
Muslim Qurra’ who were involved in reciting disagreed recitations, He

v

comments:

... As for the story of Ibn Migsam and Ibn Shambuz, the scholars had not
criticized them why they considered recitals other than these seven as
correct. But the reason was, that three conditions must be fulfilled before
calling a recital as correct (a) that it must be compatible with the Uibman
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Qira’at, Collection of Qur’an, order of Suras and verses, differences of
Masabif of Sababa, Rasm al-‘Uthmani and other. However, the following
two debates considered to be very important.

1. Differences of in the Rasm of Masahif which were sent to various
cities after copying from Mushaf Imam.”

2. Differences in text of Masahif of Sahaba and Tabi’in”

In the above mentioned two chapters most of those Shaz recitations have
been discussed that are apposing to the Uthmanic peculiar orthography.

Arthur Jeffery applauds and appreciates this book. In the modern age,
Arthur Jeffery has been appeared as a predecessor of establishing new
objections on the text of the Qur’an. He in his famous book “Material for
the History of the Text of the Qur'an™ mostly relied upon this book and
deduced thousands of divergences in the textual history of the Qur’an. He
has also endeavoured his utmost to portray [bn Abi Dawnd as a great
Mubaddith. However, Jeffery describes the status of Ibn Abi Dawud in the
eye of his father:

There are a number of traditions going back to him that are not pleasing to
orthodoxy and so there was put into circulation the legend that his father
had branded him as a liar, and therefore no attention is to be paid to
material that is dependent on his authority. This, of course, is tendential,
and the biographers usually regard him as crustworthy (43), the Mughni even

nothing that his father’s branding him as a liar was over something other
than Hadith.”

If we accept, for instance, his reported transmissions true, even than these
traditions, infect, were concerning to the period before the region of
Uthmanic compilation of codices.

Tbn Al-Anbari (d. 328 AH.)

Muhammad bin Abi al-Qasim bin Muhammad bin al-Anbari (d. 328 A.H)
wrote a book titled “Kitab al-Masahif” with a detailed discussion on the
history of Qur’an, variant readings and Masahif of Sababa.” This book is not
available, however, its references are seen in other ancient literature. For
example, S#yn7 (d. 911 A H) has incorporated some references of it in his
Al-itgan fi Uloom al-Quv’an and in Al-durr al-Manthur. Jeffery has praised

this book in a much exaggerated way.” However, it has been scholarly
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